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1:  PREAMBLE 


This  is  a  Supplement  to  the  Training  Materials  prepared  in  January  1979  by 
the  Children's  Services  Division  to  introduce  you  to  The  Child  Welfare  Act 
1978.  The  initial  materials  focused  on  the  provisions  of  the  new  legislation. 
The  Supplement  has  three  objectives: 


1.  To  introduce  you  to  Rules  made  under  The  Provincial  Courts  Act  which 
will  govern  proceedings  taken  under  The  Child  Welfare  Act,  1978  in  the 
Provincial  Courts  (Family  Division)  throughout  the  Province. 

2.  To  answer  in  the  context  of  the  Rules  and  practice  suggestions  some  of 
the  questions  you  raised  during  the  workshops  conducted  in  February. 

3.  To  familiarize  you  with  the  Court  forms  to  be  used  for  child  welfare 
proceedings  and  certain  'unofficial'  precedents  you  may  find  useful. 


To  avoid  undue  repetition,  a  working  familiarity  with  the  initial  training 
materials  is  assumed.  Extensive  reference  is  made  to  them  throughout  the 
text  of  the  Supplement,  indicated  by  the  short  form  'T.M.'  followed  by  page 
reference. 


Each  chapter  of  the  Supplement  is  structured  as  follows: 


o  Topic 

o  Applicable  Rules 
o  Commentary/Suggested  Practice. 


The  interpretation  and  practice  aids  suggested  in  this  Supplement  reflect 
the  careful  balance  between  this  'letter'  and  the  'spirit'  of  the  Rules  which 
the  Children's  Services  Division  believes  should  be  the  end  toward  which  you 
direct  your  efforts.  It  is  important  to  remember  that  procedure  is  the 
means  to  the  goal  you  are  in  Court  to  achieve,  not  the  end  itself.  It  is 
equally  important  to  remember  that  time  in  Court  should  be  used  as 
efficiently  as  practicable. 


The  Judge  of  the  Provincial  Court  (Family  Division)  in  your  area  may  have  a 
particular  interpretation  of  certain  Rules  which  he  or  she  feels  is  more 
appropriate  for  proceedings  in  his  or  her  Court  than  that  suggested  in  this 
Supplement.  Such  preferences,  will,  of  course,  supersede  the  interpretation 
offered  in  this  Supplement. 
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The  Rules  in  their  entirety  form  Appendix  'D'  to  the  Supplement. 

The  Children's  Services  Division  welcomes  your  suggestions  of  additional 
practice  aids  you  have  found  useful  in  the  presentation  of  cases  in  your 
Family  Court,  and  which  we  might  share  through  xhis  medium.  We  would 
also  be  pleased  to  receive  ar.y  suggestions  for  improvement  or  changes  in 
the  materials  for  subsequent  editions. 


Finally,  I  would  like  to  acknowledge  the  work  of  Heather  Katarynych,  who, 
with  Mary  Dunbar,  put  these  materials  together,  as  well  as  a  number  of 
Provincial  Court  Judges  and  lawyers,  the  office  of  the  Chief  Judge  of  the 
Provincial  Court  (Family  Divisions)  and  several  Division  staff  provided  both 
suggestions  and  critical  comment  on  earlier  drafts  of  the  paper  and  their 
assistance  is  greatly  appreciated. 


Judge  G.  M,  Thomson 
Associate  Deputy  Minister 
Children's  Services  Division 
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2:  TRANSITION  FROM  THE  'OLD'  TO  THE  'NEW 


Generally 


When  a  statute  is  amended  or  totally  revised,  certain  proceedings  are  caught 
in  mid-stream,  already  begun  but  not  yet  adjudicated.  The  obvious  question 
is:  what  happens  to  these  cases?  Is  the  remainder  of  the  proceeding  to  be 
governed  by  the  old  version  of  the  statute  as  if  the  new  Act  had  never  come 
into  force?  Or  is  the  new  statute  to  apply  immediately?  Or  do  only  bits  and 
pieces  of  the  new  Act  apply? 


Some  revising  statutes  contain  very  specific  transitional  provisions.  For 
example,  section  89  of  The  Family  Law  Reform  Act,  1978,  directs  that 
certain  cases  in  progress  at  the  time  that  the  new  Act  came  into  force 
should  be  allowed  to  continue  uninterrupted  towards  completion  under  the 
old  law.  Other  statutes,  such  as  The  Child  Welfare  Act,  1978,  are  silent  on 
the  problem. 


Where  the  statute  is  silent.  Courts  and  lawyers  fall  back  upon  the  customary 
rules  of  the  common  law  for  transition.  Briefly,  these  rules  can  be 
summarized  as  follows; 

1.  The  substantive  provisions  of  the  new  legislation  apply  to  new  cases 
only. 

2.  The  procedural  provisions  of  the  legislation,  however,  apply  to  cases  in 
progress  and  to  new  cases. 


Those  two  rules  mean  this: 

With  respect  to  substantive  rights,  the  parties  to  a  proceeding  are  entitled 
only  to  the  judgment  or  final  order  that  was  available  to  them  under  the  law 
as  it  existed  when  the  proceeding  was  initiated.  That  means  that  i '  jur 
case  is  in  progress  on  the  date  of  proclamation  the  new  law  cannot  gi'^e  you 
rights  which  you  never  had  under  that  'old'  law.  In  that  sense  the 
substantive  provisions  of  the  new  Act  speak  from  the  date  of  proclamation. 
If  an  application  has  been  commenced  under  the  old  Act,  the  parties  are 
limited  to  the  rights  available  under  that  old  Act. 


* 


June  15,  1979,  with  the  exception  of  section  20  of  The  Child  Welfare 
Act,  1978  which  will  not  be  proclaimed  until  the  autumn. 
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Procedural  provisions  are  treated  somewhat  differently.  Procedure  is  the 
'machinery'  used  to  obtain  the  substantive  right.  The  substantive  right  is  the 
'product',  or  the  'goal';  procedure,  the  means  of  getting  there. 


The  procedural  provisions  of  the  new  Act  will  apply  to  cases  already  in 
progress  on  June  15,  1979  as  well  as  those  cases  initiated  under  The  Child 
Welfare  Act,  1978.  However,  the  new  procedural  law  will  begin  to  apply  to 
the  on-going  case  only  from  the  date  of  proclamation.  A  party  to  an 
ongoing  proceeding  does  not  have  to  go  back  to  amend  procedural  step 
already  completed  under  the  old  law.  For  example,  if  a  party  has  served 
Notices  in  accordance  with  the  requirements  of  the  old  Act,  that  is 
sufficient.  A  child  in  your  care  under  Court  order  may  have  foster  parents 
who  have  been  caring  for  him  for  a  continuous  6  month  period  prior  to  the 
application,  and  who  are  therefore  entitled  under  the  new  Act  to  notice  of 
the  proceedings.  That  'new'  entitlement  does  not  oblige  the  applicant  to 
'back-track'  and  serve  formal  Notice  on  those  foster  parents.  In  other 
words,  a  party  does  not  have  to  back-track  to  amend  procedural  steps 
completed  under  the  old  law  simply  to  conform  with  the  procedural 
requirements  of  the  new  Act. 


However,  a  party  must  pick  up  the  procedural  requirements  of  the  new  Act 
for  procedural  steps  which  have  not  yet  been  completed  in  the  proceeding. 


There  will  be  two  sources  of  procedure  when  The  Child  Welfare  Act,  1978  is 
proclaimed  on  June  15,  1979: 

1)  the  procedural  provisions  of  the  new  Act  itself 

e.g.,  persons  who  are  entitled  to  notice  of  proceedings 

e.g.,  the  5  day  requirement  for  bringing  an  apprehended  child  before  the 

Court. 

2)  Rules  made  under  The  Provincial  Courts  Act  to  govern  practice  and 
procedure  in  the  Provincial  Courts  (Family  Division). 

These  sources  of  procedures  are  discussed  in  the  chapters  which  follow. 


The  Rules  give  the  Court  considerable  discretion  to  ensure  a  smooth 
conversion  on  the  date  of  proclamation.  Rules  5  and  6  stipulate  as  follows: 


o  Rule  5 

In  any  matter  not  provided  for  by  these  Rules,  the  practice  shall  be 
regulated  by  analogy  to  these  rules  and  to  the  Act  governing  the 
proceeding  and  a  motion  may  be  made  to  the  Court  for  directions. 
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o  Rule  6 

Where  a  party  fails  to  comply  with  these  rules,  the  Court,  upon  such 
terms  as  the  Court  considers  proper,  may  grant  such  relief  from  the 
non-compliance  as  the  Court  considers  necessary  to  secure  the  just 
determination  of  the  matter  in  dispute. 


If  the  Rules  do  not  address  the  particular  procedural  problem  with  which  you 
are  faced.  Rules  5  and  6  will  assist  you.  Rule  5  says  in  effect  that  an 
attempt  should  be  made  to  comply  with  the  spirit  of  the  Rules  and  the  Act, 
and  Rule  6  ensures  that  non-compliance  with  the  Rules  is  not  fatal  to  the 
proceeding. 


That  may  mean,  for  example,  especially  in  the  transitional  period,  that  the 
Court  will  dispense  with  certain  requirements  of  the  Rules,  compliance  with 
which  might  unduly  delay  on  purely  procedural  grounds  the  application 
brought  with  respect  to  the  child. 


If  you  are  uncertain  how  to  proceed  in  your  particular  case,  you  may  ask  the 
Court  for  directions.  Directions  may  be  sought  as  part  of  the  next  Hearing 
scheduled  after  proclamation,  or  by  bringing  a  formal  motion.  The  latter 
method  should  be  reserved  for  determinations  to  which  some  urgency 
attaches  (see  ch.ffl). 


In  the  Event  of  Conflict 


If  there  is  a  conflict  between  a  provision  of  the  Rules  and  a  provision  of  The 
Child  Welfare  Act,  1978,  the  provision  of  The  Child  Welfare  Act,  1978 
prevails,  except  as  to  service  of  documents  (Rule  3).  See  also  p.35ff. 


Examples  of  Matters  in  Transition  -  and  How  They  Might  be  Resolved 


1.  Notices  given  and  first  appearance  completed  before  3une  15,  1979  but 
Hearing  set  for  a  date  after  proclamation.  Everyone  is  ready  to 

proceed. 
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Unless  the  Judge  directs  you  to  proceed  otherwise,  the  procedural 
aspects  of  the  new  Child  Welfare  Act  and  the  Rules  made  under  The 
Provincial  Courts  Act  will  govern  the  conduct  of  the  case  from  the 
stage  to  which  it  has  progressed  at  the  date  of  proclamation.  If  you 
have  complied  with  the  notice  provisions  of  the  old  Act  and  the 
requirements  of  the  old  Act  for  first  appearances,  you  do  not  have  to 
look  back  to  either  of  these  matters.  On  the  date  of  proclamation  you 
do,  however,  look  forward  to  any  procedural  matters  yet  to  be 
undertaken  in  the  case,  i.e.  matters  relating  to  the  conduct  of  the  case. 
These  matters  are  governed  by  the  Rules  discussed  in  this  Supplement 
and  the  procedural  provisions  of  The  Child  Welfare  Act,  1978. 


2.  Protection  proceedings  (old  Form  10)  commenced,  notices  given,  first 
appearance  set  for  date  after  June  13,  1979. 

Unless  the  Judge  instructs  you  to  proceed  otherwise,  the  application 
made  in  compliance  with  the  old  Act  is  sufficient.  Your  service  of 
notice  in  accordance  with  the  requirements  of  the  old  Act  should  also 
suffice.  The  relevant  time  at  which  the  new  procedure  takes  over  in 
this  example  is  the  first  appearance.  For  example,  the  need  to  "show 
cause"  to  keep  the  child  in  care  during  any  adjournment  period  is 
procedural  in  nature.  You  must  therefore  be  prepared  to  "show  cause" 
why  the  child  should  remain  in  your  care  pending  the  full  Hearing  (see 
ch.  |A).  To  take  another  example,  the  Court's  power  to  adjourn  is 
procedural  in  nature.  Under  the  old  Act,  there  was  no  limitation  on  the 
length  of  an  adjournment.  On  and  after  June  15,  1979  any  adjournment 
will  be  limited  to  a  30  day  period,  unless  all  parties  consent  to  a  longer 
interval,  and  the  Court  considers  the  longer  interval  appropriate  in  the 
circumstances  of  the  particular  case. 


3.  Review  of  an  existing  wardship  order  set  for  a  date  after  June  15,  1979; 

Once  again,  you  pick  up  the  'new'  at  the  point  at  which  you  are  on  the 
date  of  proclamation.  In  this  example,  you  should  not  have  to  back¬ 
track  and  make  separate  application  for  'Status  Review'  under  the  new 
Act.  The  review  itself,  however,  will  be  heard  under  the  'new'  Act. 
Rule  11  makes  a  status  review  a  new  proceeding,  both  substantively  and 
procedurally.  For  example,  if  the  child  whose  status  is  being  reviewed 
is  a  Crown  Ward,  the  Court  has  available  to  it  under  the  new  Act  a 
return  of  the  child  to  his  parents,  subject  to  an  order  for  supervision. 
Terms  and  conditions  may  be  attached  to  that  supervision,  if 
appropriate. 
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4.  Protection  proceeding  completed  by  3une  13,  1979  but  a  date  after 

proclamation  chosen  for  review. 

As  indicated  in  example  3,  a  status  review  hearing  is  initiated  by  a  new 
application.  It  is  a  new  action  and  you  will  make  application  in  Form 
20  (see  p.  ).  Since  it  is  commenced  after  June  15,  1979,  its 
substantive  and  procedural  aspects  are  governed  totally  by  the  new  law. 


'''  M' 


ii"  'i.  «■ 


-'i  •_— .  ;■'?  ■  ■ 
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3:  INTRODUCTION  TO  THE  RULES  OF  PRACTICE 


The  Perspective 


The  Rules  made  under  The  Provincial  Courts  Act,  R.S.O.  1970,  c.369  will 
govern  support  cases  under  The  Family  Law  Reform  Act  and  child  welfare 
and  adoption  cases  in  the  Provincial  Courts  (Family  Division)  throughout 
Ontario  when  The  Child  Welfare  Act,  1978  is  proclaimed.  This  Supplement 
focuses  on  the  use  which  may  be  made  of  those  Rules  in  proceedings  taken 
on  a  child's  behalf  under  Part  II  of  The  Child  Welfare  Act,  1978  (Protection 
and  Care  of  Children),  and  it  is  in  this  context  that  they  are  discussed. 


The  general  spirit  with  which  the  Rules  as  a  whole  should  be  approached  is 
set  by  Rules  3,  k  and  5  (see  below).  Examples  of  their  effect  were  given  in 
the  chapter  on  Transition.  Those  Rules  dictate  the  spirit  with  which  the 
Rules  as  a  whole  should  be  approached  in  any  proceeding  and  should  aid  you 
in  resolving  uncertainty,  help  you  to  maintain  a  healthy  spirit  of  compliance 
and  ward  off  any  temptation  of  rigidity. 


o  Rule  3  -  In  the  event  of  conflict 

Except  as  otherwise  provided  in  these  rules  where  there  is  a  conflict 
between  a  provision  of  these  rules  and  a  provision  of  The  Child  Welfare 
Act,  1978,  the  provision  of  The  Child  Welfare  Act,  1978  prevails. 

o  Rule  4  -  Liberal  construction 

These  rules  shall  be  construed  liberally  so  as  to  secure  an  inexpensive 
and  expeditious  conclusion  of  every  proceeding  consistent  with  a  just 
determination  of  the  proceeding. 

o  Rule  5  -  Matters  not  provided  for 

In  any  matter  not  provided  for  by  these  rules,  the  practice  shall  be 
regulated  by  analogy  to  these  rules  and  to  the  Act  governing  the 
proceeding  and  a  motion  may  be  made  to  the  Court  for  directions. 
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Parties  to  the  Proceeding 


Applicable  Rules 


o  Rule  1(d) 

'party'  means  a  party  to  a  proceeding  and  includes  a  person  who  is 
entitled  to  notice  of  a  proceeding,  but  does  not  include  a  foster  parent. 


o  Rule  10 

The  Court  may  order  that  any  person  whose  presence  as  a  party  is 
necessary  to  determine  the  matters  in  issue  shall  be  added  as  a  party. 


Commentary/Suggested  Practice 


The  law  does  not  clearly  define  the  rights  which  accrue  to  a  person  who  has 
'party'  status  in  a  proceeding  (e.g.,  a  parent  or  a  child  who  has  received 
Notice).  However,  a  'party'  is  normally  entitled  to  the  following: 

the  right  to  appear  with  legal  counsel 

the  right  to  lead  evidence,  and  to  call  witnesses 

the  right  to  cross-examine  witnesses  who  have  given  evidence  for 
another  party. 


Foster  Parents 


Whether  foster  parents  take  further  part  in  the  proceedings  is  a  matter  left 
to  the  Court's  discretion  (C.W.A.  s28(9)).  The  issue  isn't  likely  to  arise 
unless  they  appear  before  the  Court  in  response  to  the  Notice  served  on 
them  and  request  such  greater  status,  but  any  party  to  the  proceeding  may 
make  the  request  on  their  behalf  (e.g.,  the  child  who  has  received  Notice). 
Rule  10  gives  the  Court  discretion  to  add  them  as  full  parties  to  the 
proceeding  in  appropriate  circumstances. 
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4:  ORDER  TO  PRODUCE/APPREHENSION 


Obtaining  an  Order  to  Produce 


Applicable  Rules 


o  Rule  60  (2) 

Where  a  party  makes  a  request  for  an  order  (to  produce  a  child)  .  .  .  the 
request  shall  be  made  by  motion. 

o  Rule  67  (2) 

A  motion  .  .  .  (for  an  order  to  produce  a  child)  shall  be  made  without 
notice  except  to  a  Children's  Aid  Society  affected  by  the  motion. 


Commentary/Suggested  Practice 

(See  ch./O  for  general  discussion  of  Motions,  and  T.M.  p.  49  for  general 
discussion  of  the  Order  to  Produce). 


Suggested  Steps 


Prepare  the  Order  in  triplicate  (unless  separate  service  is  required  on  more 
than  one  custodian) 

1  copy  to  be  served  on  the  child's  custodian  (usually  a  parent) 

1  copy  for  the  Court 
the  original  for  your  file, 

completing  as  much  information  as  is  available  to  you  (see  Appendix  B). 


Attend  before  a  Judge  of  the  Provincial  Court  (Family  Division)  with  the 
draft  order  prepared.  You  will  be  required  to  give  evidence  of  your  reasons 
for  believing  the  child  to  be  in  need  of  protection. 


If  the  Court  orders  the  child's  custodian  to  produce  the  child  before  the 
Court,  the  date  set  by  the  Court  for  the  Hearing  into  the  child's  need  for 
protection  is  inserted  in  the  Order  to  Produce,  and  a  copy  of  the  signed 
Order  is  then  served  on  the  person  named  in  the  Order  to  produce  the  child 
before  the  Court. 
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Considerable  time  may  be  saved  if  you  bring  with  you  at  the  time  you 
request  the  Order  to  Produce  a  completed  Protection  Application  and 
Notice  of  Hearing  (see  ch  12).  The  Clerk  can  then  issue  the  Notice  and  seal 
the  Application.  You  will  then  be  ready  to  serve  those  documents  at  the 
same  time  you  serve  the  Order  to  Produce. 


Securing  a  Warrant  to  Apprehend  a  Child 


Applicable  Rules 


o  Rule  65 

A  warrant  to  search  for  and  detain  a  child  shall  be  in  Form  32. 


Suggested  Practice 


The  warrant  is  a  useful  device  if  someone  is  obstructing  your  apprehension 
of  a  child  apparently  in  need  of  protection. 

The  person  having  knowledge  of  the  facts  must  swear  to  his  belief  before  a 
Justice  of  the  Peace  or  a  Judge  that  the  child  is  either; 

in  need  of  protection 

has  run  from  Society  care,  or 

has  been  removed  from  Society  care  without  the  Society's  consent. 


The  warrant,  (see  Appendix  A),  when  issued  by  the  Court,  is  to  be  executed 
for  the  purpose  of  searching  for  the  child  and  detaining  him,  once  found,  in  a 
place  of  safety  (see  T.M.  pp.  49-51). 


You  should  note  that  the  warrant  will  have  an  expiry  date.  The  Court  sets 
the  expiry  date  when  it  orders  the  warrant. 
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Apprehension  Without  a  Warrant 
See  T.M.  pp.  49-51. 

Responding  to  a  Third  Party  Application 
See  T.M.  pp.  53-55. 


If  your  Society  is  served  with  Notice  of  an  application  taken  out  by  a  person 
to  order  your  intervention  on  a  child's  behalf,  it  is  important  that  you  appear 
on  the  date  scheduled  for  the  Hearing  to  respond  to  the  allegation  that  you 
did  not  intervene  appropriately  when  the  child's  apparent  need  for 
protection  was  reported  to  you. 


You  should  consider  placing  before  the  Court  facts  attesting  to  the 

following; 

1)  the  response,  if  any,  made  by  the  Children's  Aid  Society  to  the  initial 
complaint, 

2)  subsequent  reports,  and  action  taken,  if  any,  (see  also  p.67.  You  may  be 
obliged  to  comply  with  section  36  of  The  Evidence  Act  if  you  intend  to 
produce  your  records), 

3)  time  within  which  action,  if  any,  was  taken. 


If  the  Court  orders  intervention  (i.e.  that  the  Society  apprehend  the  child,  or 
that  the  person  who  has  the  child's  custody  produce  him  before  the  Court), 
the  Children's  Aid  Society  is  responsible  for  commencing  the  Protection 

application  on  behalf  of  the  child  and  carrying  it  forward.  In  practice  this 
will  entail  placing  before  the  Court  the  information  you  have  concerning  the 
child's  alleged  need  for  protection  and  asking  the  Court  to  decide  whether 
that  information  justifies  a  finding  that  the  child  is  in  need  of  protection 
within  the  ambit  of  Part  II  of  the  Act.  As  a  general  rule  you  should 
subpoena  the  third  person  to  give  evidence  of  the  subsequent  Hearing  into 
the  child's  alleged  need  for  protection.  It  is  not  necessary  to  recommend  to 
the  Court  a  particular  disposition  (e.g.,  order  for  supervision  or.  Society 
wardship)  if  your  position  is  that  the  case  does  not  warrant  your  intervention 
at  all.  Allow  the  Court  to  first  deci,de  the  child's  need  for  protection.  If  the 
3udge  makes  that  finding,  you  can  then  look  to  an  appropriate  disposition 
and  formulate  your  recommendation  in  light  of  the  evidence  given. 


Successful  third  party  applications  to  order  your  intervention  should  be  rare 
(see  T.M.  pp.  53-55). 


14 


Careful  recording  of  your  response  to  complaints  in  accordance  with  the 
requirements  of  Regulation  under  The  Child  Welfare  Act,  1978  will  ensure 
your  ability  to  meet  a  third  party  application  with  a  full  defence. 

The  Place  of  Safety 

See  T.M.  p.  51. 

In  addition  to  those  places  of  safety  operated  by  Children's  Aid  Societies  it 
is  possible  to  use  some  Observation  and  Detention  Homes  as  places  of 
safety.  The  following  Observation  and  Detention  Homes  have  now  been 
designated  by  a  Director  of  Child  Welfare  as  places  of  safety  under  sl9(l)  (f) 


of  The  Child  Welfare  Act,  1978: 

Name  of  Home 

Type  of  Detention 

Observation  &  Detention  Home 

R.  R.  y/1.  Pike  Road 

Amherstburg,  Ont.  N9V  2Y7 

semi-secure 

Morton  House 

(Kiwanis  Club  of  Kempenfelt  Bay) 

67  Burton  Avenue 

Barrie,  Ont.  L4N  2R5 

semi-secure 

Belleville  Family  Court  Home 

15  Victoria  Ave.,  2nd  Floor 

BeUeville,  Ont.  K9N  1Z5 

secure 

(Muskoka  Children's  Aid  Society) 

Observation  &  Detention  Home 

63  Kimberly  Street 

Bracebridge,  Ont. 

open 

Chatham  Observation  &  Detention  Home 
c/o  Thames  Youth  Services  Inc. 

Chatham,  Ont. 

open 

Owen  Sound  Observation  &  Detention  Home 
Pine  Hill 

R.  R.  y/4 

Chesley,  Ont.  NOG  ILO 

open 

Cornwall  Observation  &  Detention  Home 
Cornwall  Youth  Residence 

444  Mercier  Ave.,  P.O.  Box  667 

Ccmwall,  Ont. 

semi-secure 

semi-secure 
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Name  of  Home 


Hagersville  Observation  and 
Detention  Facility 
Hagersville,  Ont.  NOA  IHO 

Arrell  Observation  Home  for  Children 
1051  Upper  James  Street 
Hamilton,  Ont.  L9C  3A6 

Kenora  Observation  and  Detention  Home 
c/o  Kenora  Assembly  of  Resources  Inc. 
Kenora,  Ont. 

Observation  &  Detention  Home 
St.  Lawrence  Youth  Association 
3  Cassidy  Street 
Kingston,  Ont. 

Kitchener-Waterloo  Observation  and 
Detention  Home 

c/o  Centre  Glen  Youth  Services  Inc. 

Juvenile  Detention  Centre 
1670  Oxford  Street  East 
London,  Ont.  N5V  3G2 

Milton  Observation  and  Detention  Home 
Sheridan  Youth  Association 
115  Ontario  Street  South 

Milton,  Ont. 

Niagara  Observation  and  Detention  Home 
c/o  The  Children's  Aid  Society 
of  the  District  of  Niagara 

Niagcira  Falls,  Ont. 

Observation  and  Detention  Home 

Crisis  Centre 

1150  Ferguson  Street 

North  Bay,  Ont. 

Harold  McNeill  House 
179  Simcoe  Street  South 
Oshawa,  Ont.  LIH  5Y9 

Observation  and  Detention  Home 
1145  Bronson  Place 
Ottawa,  Ont.  KIS  4H4 


Type  of  Detention 


semi-secure 


secure 


semi-secure 


semi-secure 


semi-secure 


secure 


semi-secure 


open 


open 


open 


secure 


Name  of  Home 


Type  of  Detention 


Perth  cind  Huron  Observation  and 
Detention  Units 

Sarnia  Observation  and  Detention  Home 
c/o  Mr.  and  Mrs.  H.  Dekker 
Sarnia,  Ont. 

Bancroft  Drive  Boy's  Home 
1887  Bancroft  Drive 
P.O.  Box  2336,  Station  A 
Sudbury,  Ont.  P3A  4S8 

Thunder  Bay  Observation  and  Detention  Home 
c/o  William  W.  Creighton  Centre  Ltd. 

Thunder  Bay,  Ontario 

Timmins  Observation  and  Detenton  Home 
c/o  Detob  Services  Inc. 

Timmins,  Ontario 

Toronto  Observation  and  Detention  Home 
c/o  Yorklea  Children's  Lodges 
67  Everett  Crescent 

Toronto,  Ont. 

Toronto  Observation  and  Detention  Home 
c/o  Yorklea  Children's  Lodges 
Toronto,  Ontario 


open 

open 

secure 

semi-secure 

semi-secure 

semi-secure 

open 


17 


The  following  facilities  may  not  be  used  as  a  ’place  of  safety'  under  Part 
II  of  The  Child  Welfare  Act,  1978; 

Name  of  Home  Type  of  Detention 


Oakville  Observation  and  Detention  Home 

Oakville  Reception  and  Assessment  Centre  secure 

Oakville,  Ont.  L6J  5E8 

Observation  and  Detention  Home 

354  George  Street  secure 

Toronto,  Ont.  M5A  2N3 


The  Child  Detained  in  a  Designated  O/D  Home 


Designated  O/D  Homes  may  be  used  to  detain  children  who  have  been 
apprehended  as  apparently  in  need  of  protection  as  well  as  wards  who  have 
left  or  been  removed  from  the  lawful  care  of  the  Society  without  the 
Society's  consent  (e.g.,  a  ward  or  a  child  in  care  by  agreement).  In  the 
latter  case  there  are  limits  on  the  length  of  time  a  child  may  be  detained  in 
the  O/D  Home,  and  detention  is  subject  to  judicial  review. 


Regulation  made  under  The  Provincial  Courts  Act  prescribes  the  following 
safeguards  for  wards  of  a  Children's  Aid  Society  detained  in  an  Observation 
and  Detention  Home  designated  as  a  place  of  safety: 

o  If  the  child  has  been  brought  to  the  Home  without  a  Court  order,  the 
superintendent  of  the  Home  may  refuse  to  admit  the  child  until  a  Court 
order  is  obtained  authorizing  the  child's  admission  to  the  home 
(Subsection  3(1)  of  Regulation  ). 

o  If  the  superintendent  thinks  that  the  child  is  in  need  of  immediate 
medical  attention,  he  must  direct  the  person  accomif" nying  the  child  to 
take  appropriate  steps  to  ensure  that  the  child  obtains  it  (Subsection 
3(2)  of  Regulation  ). 

o  If  the  superintendent  admits  the  child  to  the  Home  without  a  Court 
order,  he  must  take  the  child  before  a  Judge  of  the  Provincial  Court 
(Family  Division)  as  soon  as  practicable  after  the  commencement  of  the 
detention.  The  Judge  determines  whether  the  child  remains  in 
detention,  and  the  length  of  time  (Subsection  5(1)  of  Regulation  ). 
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o  The  superintendent  must  make  a  reasonable  effort  to  notify  the 
Children's  Aid  Society  which  is  responsible  for  the  child  of  the  time  and 
place  of  that  Hearing  (Subsection  3(2)  of  Regulation  ). 

o  If,  after  the  child  has  been  placed  in  an  O/D  Home  which  is  not  one  of 
the  'secure'  homes  and  then  is  later  moved  to  one  of  the  'secure'  homes, 
or  to  the  'secure  level'  within  a  home  which  has  more  than  one  level,  he 
may  request  the  superintendent  to  take  him  before  a  Judge  for  a  review 
of  the  necessity  for  moving  him  to  that  level  of  detention.  The 
superintendent  must  comply  with  the  child's  request  within  twenty-four 
hours  or  as  soon  as  practicable  after  that  time.  This  review  cannot  be 
requested  more  often  than  every  eight  days  (Subsections  6(1  )(2)  of 
Regulation  ). 


In  the  majority  of  cases  the  child  will  be  brought  to  the  designated 
Observation  and  Detention  Home  by  a  Children's  Aid  Society.  Although  it  is 
the  responsibility  of  the  Observation/Detention  Home  superintendent  to 
ensure  that  the  child  is  taken  before  the  Court,  you  will  undoubtedly  wish  to 
speak  to  the  issue  of  the  child's  continued  detention,  and  for  that  purpose 
will  be  advised  of  the  time  and  place  of  the  judicial  review  of  the  child's 
detention. 


The  Judge  makes  two  determinations  at  the  time  of  that  review: 

1)  whether  the  child  is  to  stay  in  an  Observation  and  Detention  Home,  and 

2)  the  length  of  time  that  detention  is  to  continue. 

The  Child  Welfare  Act,  1978,  restricts  the  detention  for  a  ward  to  a  period 
or  periods  that  may  not  in  total  exceed  30  days  (subsection  27(2)).  The 
length  of  time  the  child  remains  in  detention,  or  whether,  he  is  discharged 
immediately  to  the  care  of  the  Children's  Aid  Society  which  is  responsible 
for  him  will  depend  on  the  evidence  which  is  placed  before  the  Judge.  You 
might  consider  any  of  the  following  factors: 

o  what  alternate,  less  restrictive,  options  were  considered, 

o  why  they  were  rejected, 

o  the  extent  of  the  security  problem  posed  by  the  child's  behaviour  (e.g., 
whether  the  child  is  a  danger  to  himself  or  to  other  people), 

o  whether  the  child  is  likely  to  run  if  external  controls  are  not  imposed, 

o  the  likelihood  that  the  child  may  commit  a  criminal  or  other  offence  if 

not  detained. 
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If  you  are  notified  of  the  admission  to  a  designated  Observation  and 
Detention  Home  in  another  jurisdiction  of  a  child  who  has  run  or  been 
unlawfully  removed  from  your  care  and  custody,  you  should  arrange  for 
someone  to  appear  with  the  child  when  his  detention  is  reviewed  by  the 
Court,  preferably  a  worker  from  the  Children's  Aid  Society  in  the 
community  where  the  child  has  been  located.  As  agent  for  you  at  the  time 
of  the  Court  Hearing  that  worker  can  give  the  Judge  an  estimate  of  the 
time  required  to  return  the  child  to  your  care  and  plans  for  so  doing.  If  the 
O/D  Home  is  close  by,  someone  from  your  Society  should  appear. 


The  Regulation  under  The  Provincial  Courts  Act  applies  only  to  a  child  who 
has  been  removed  from  lawful  Society  care  (e.g.,  a  ward  or  a  child  in  care 
under  the  authority  of  an  agreement).  Your  responsibility  to  the  child  who 
is  not  already  in  care  when  he  is  apprehended  and  detained  in  a  designated 
Observation  and  Detention  Home  is  the  same  as  it  is  to  any  child  you 
apprehend  -  to  bring  him  before  the  Provincial  Court  (Family  Division)  as 
soon  as  practicable  and  within  5  days  for  a  determination  of  his  need  for 
protection.  If  the  child  is  being  detained  in  an  Observation  and  Detention 
Home,  that  first  appearance  should  be  at  the  shorter  end  of  the  5  day 
period,  and  you  should  seek  the  cooperation  of  the  Court  Clerk  to  ensure 
that  the  matter  is  expedited.  At  the  time  of  the  first  appearance,  the  Judge 
will  deal  with  the  general  issue  of  continued  care  and  custody  pending  the 
Hearing.  The  same  arguments  for  or  against  O/D  Home  detention  may  be 
raised  at  that  time. 


Calculating  the  5  Day  Period  within  which  the  apprehended 
child  must  be  brought  before  the  Court 


Section  27(1)  of  The  Child  Welfare  Act,  1978  stipulates  that  the  child  must 
be  brought  before  the  Court  within  5  days  of  his  apprehension  for  a  judicial 
determination  of  his  alleged  need  for  protection. 


The  Act  does  not  specify  the  manner  in  which  the  5  days  is  to  be 
calculated,  and  a  problem  occasionally  arises  when  that  prescribed  time  is 
interrupted  by  a  holiday.  If  the  5th  day  expires  or  falls  upon  a  Sunday  or  a 
statutory  holiday,  the  prescription  time  extends  to  the  day  next  following 
that  is  not  a  holiday.  (The  Interpretation  Act,  R.S.O.  1970,  s. 27(h)). 
Therefore,  if  the  5th  day  is  a  holiday,  the  child  must  be  brought  before  the 
Court  at  the  very  latest  on  the  first  juridical  day  after  the  holiday.  The 
Courts  have  held  that  the  day  of  apprehension  is  not  to  be  included  when 
calculating  the  5  days. 
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Saturday  is  not  a  'holiday'  within  the  ambit  of  The  Interpretation  Act,  and 
consequently  ^  included  in  the  computation  of  the  5  day  period.  Therefore, 
if  the  5th  daylalls  on  a  Saturday,  you  must  ensure  that  the  child  is  brought 
before  the  Court  at  the  latest  by  the  preceding  Friday  unless  the  3udge  is 
prepared  to  sit  on  a  Saturday  (generally  only  in  emergencies). 
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5:  THE  APPLICATION  AND  NOTICE  OF  HEARING 


Matters  Requiring  an  Application 

'Applications'  are  required  to  bring  the  following  matters  under  Part  11  of 
The  Child  Welfare  Act,  1978  before  the  Court: 


o  the  child's  need  for  protection,  (Protection  application) 

o  a  right  of  access  to  the  child,  if  not  requested  as  part  of  a  pending 
Protection  or  Status  Review  application  (Independent  Access 
application) 

o  a  review  of  the  child's  status  (Status  Review  application) 

o  a  request  that  a  Children's  Aid  Society  intervene  on  the  child's  behalf 
(Third  Party  application) 


Applicable  Rules 


o  Rule  1  i 

A  proceeding  shall  be  commenced  by  filing  an  application  in  the 
prescribed  form. 


o  Rule  57 

An  application  filed  to  commence  a  proceeding  (under  The  Child 
Welfare  Act,  1978)  shall  be  in  Form  20. 


The  Protection  Application 


It  is  necessary  to  prepare  two  documents  to  initiate  a  Protection 
proceeding: 

1)  Protection  Application  -  Form  20 A  -  see  Appendix  B 

2)  Notice  of  Hearing  -  Form  21  -  see  Appendix  B 

Provision  has  been  made  on  the  Protection  Application  for  three  children. 
Additional  children  may  be  inserted  in  the  space  provided. 
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Those  definitions  of  a  need  of  protection  which  form  the  basis  on  which  the 
child  was  apprehended  (or  ordered  produced  before  the  Court)  and  any 
ground  that  has  emerged  in  the  course  of  your  investigation  are  identified  in 
the  application.  Your  responsibility  is  to  give  a  brief  statement  of  the  facts 
underlying  the  application,  as  they  relate  to  the  particular  grounds  you  have 
checked,  e.g.  Mrs.  Smith  repeatedly  leaves  the  child  alone  to  fend  for 
himself  while  she  visits  friends  in  a  neighbouring  town. 


The  application  should  state  in  general  terms  only  the  reasons  you  are 
instituting  protection  proceedings.  If  additional  reasons  emerge  after  the 
application  has  been  served  on  those  persons  entitled  to  notice  of  the 
proceedings,  you  may  ask  the  Court  to  amend  the  application.  Subsection 
28(10)  of  The  Child  Welfare  Act,  1978  specifically  empowers  the  Judge  to 
order  the  amendment  of  an  application  or  notice.  Further  notice  is  given  to 
those  persons  so  entitled  only  if  the  Judge  considers  it  necessary  in  the 
circumstances. 


The  order  which  you  will  be  asking  the  Court  to  make  if  it  finds  the  child  to 
be  in  need  of  protection  is  identified  on  page  2  of  the  application.  If  you  are 
requesting  a  supervision  order  but  cannot  specify  terms  and  conditions  at 
the  time  you  are  preparing  the  application,  leave  the  'details'  space  blank 
and  transmit  those  specifics  to  the  other  parties  as  soon  as  they  are 
available. 


Similarly,  if  you  are  asking  the  Court  to  consider  rights  of  access  pending  or 
after  the  full  Hearing  of  the  application  or  parental  contribution  to  the  cost 
of  the  child's  care  but  you  cannot  specify  details  at  the  time  you  are 
preparing  the  application,  leave  the  'details'  space  blank  and  transmit  the 
specifics  to  the  other  parties  as  soon  as  they  are  available. 


The  Notice  of  Hearing  (Form  21)  is  prepared  and  attached  to  the  Protection 
application.  If  the  Family  Court  in  your  community  has  certain  days  on 
which  apprehended  children  are  first  brought  before  the  Court  (e.g.  Tuesday 
and  Thursday  mornings)  and  any  person  entitled  to  notice  of  the  proceedings 
is  available  for  service  within  the  first  five  days  from  apprehension,  that 
next  available  Court  date,  as  confirmed  by  the  Court  clerk,  is  to  be  inserted 
in  the  Notice.  In  most  cases,  you  will  want  to  serve  the  person  from  whose 
custody  you  have  apprehended  the  child. 


If  you  cannot  reasonably  effect  service  before  the  first  appearance,  do  not 
take  the  Notice  of  Hearing  apart  until  you  have  obtained  a  date  for  Hearing 
from  the  Clerk  of  the  Court  (see  p.ZJ),  and  identified  it  in  the  Notice. 
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Obtaining  a  Date  for  Hearing 


o  Rule  12 

Upon  the  commencement  of  a  proceeding,  the  clerk  shall  set  a  day  for 
Hearing,  issue  a  notice  of  Hearing  in  the  prescribed  form  and  seal  the 
notice  of  Hearing  and  the  application  with  the  seal  of  the  Court. 


o  Rule  66 

Notwithstanding  Rules  11  and  12,  in  an  application  for  an  order  finding 
a  child  to  be  a  child  in  need  of  protection,  the  application  and  notice  of 
Hearing  may  be  served  without  being  issued  by  the  clerk  under  the  seal 
of  the  Court  and  may  be  filed  at  or  before  the  Hearing  required  by 
subsection  1  of  section  27  of  the  Act. 


Commentary /Suggested  Practice 


Rule  12  stipulates  that  all  notices  be  issued  by  the  Clerk  of  the  Court  under 
"seal"  of  the  Court  at  the  time  he  sets  a  date  for  the  hearing  of  the  matter. 
The  application  is  sealed  with  the  seal  of  the  Court.  The  documents  are 
then  served  on  those  persons  who  are  entitled  to  Notice  of  the  proceeding. 


Rule  66  creates  an  exception  to  this  to  give  you  flexibility  within  the  first 
five  days  after  apprehension.  In  other  words,  it  is  not  necessary  to  have  the 
documents  sealed  by  the  Court  prior  to  service  if  you  are  able  to  serve  any 
person  entitled  to  notice  before  the  first  appearance.  You  may  wait  until 
the  first  appearance  to  file  the  application  with  the  Court,  together  with 
your  proof  of  service,  and  it  will  be  sealed  by  the  Court  clerk  at  that  time. 


If  there  is  no  person  available  for  service  before  the  first  appearance,  bring 
the  completed  application  and  partially  completed  Notice  of  Hearing  to  the 
Court  Clerk  either  before  or  at  the  time  of  your  first  appearance  so  that  it 
can  be  issued  under  the  seal  of  the  Court. 


The  Clerk  of  the  Court  will  give  you  a  date  for  the  Hearing  of  the 
application.  You  can  then,  while  there,  complete  those  details  on  the 
Notice  form.  The  Clerk  will  seal  the  original  of  both  documents  with  the 
seal  of  the  Court,  retain  one  copy  for  the  Court  file,  and  deliver  the 
remaining  copies  to  you  for  service  on  those  entitled  to  notice  of  the 
proceedings. 


Other  Applications 


Any  other  application  under  Part  II  of  the  Act  is  initiated  by  the  relevant 
form  of  application,  together  with  the  Notice  of  Hearing  -  Form  21. 


See  Appendix  A. 
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6:  SERVING  THE  APPLICATION  AND  NOTICE  OF  HEARING 


Generally 


o  Rule  13(lc) 

The  provisions  of  this  Rule  prevail  over  the  provisions  of  The  Child 
Welfare  Act,  1978 


o  Rule  64(2) 

In  a  proceeding  other  than  an  adoption  proceeding  the  application  and 
the  notice  of  hearing  shall  be  served  on  every  party  other  than  the 
applicant  and  on  a  foster  parent  who  is  entitled  under  the  Act  to  notice 
of  the  hearing. 


Commentary 


The  provision  of  The  Child  Welfare  Act,  1978  which  is  superseded  by  Rule 
13,  is  section  91. 


Serving  the  Child,  Parent  and  Actual  Custodian  with  the  Application 
and  Notice  of  Hearing 


Applicable  Rules  (Personal  Service) 


o  Rule  13  (3) 

Service  of  an  application  or  notice  of  hearing  in  a  proceeding  under  The 
Child  Welfare  Act,  1978,  on  a  child,  a  parent  as  defined  by  that  Act  or 
a  person  having  actual  custody  of  a  child  shall  be  made  by  leaving  a 
copy  with  the  person  to  be  served  unless  the  Court  orders  otherwise. 


Commentary/Suggested  Practice 


Under  subsection  28(8)  of  The  Child  Welfare  Act,  1978,  there  is  a 
presumption  that  a  child  over  10  years  of  age  is  entitled  to  notice  of  the 
proceedings  being  taken  on  his  behalf,  unless  the  Court  orders  otherwise. 
Unless  you  intend  to  ask  the  Court  to  dispense  with  notice  to  the  child,  you 
should  as  a  matter  of  course  give  him  a  copy  of  the  Protection  Application 
and  Notice  of  Hearing,  with  appropriate  explanation  as  necessary. 
Explanatory  Notes  for  discussion  with  the  child  who  is  receiving  formal 
notice  of  the  proceedings  are  being  prepared  and  will  be  sent  to  you  as  soon 
as  they  are  available.  Children  under  10  years  of  age  are  not  served  with 
notice  of  the  proceedings  unless  the  Court  so  orders.  Presumably  this  issue, 
if  it  is  to  be  raised  at  all,  will  be  brought  before  the  Court  by  oral  motion  at 
the  first  appearance.  Similarly,  the  first  appearance  may  be  the  most 
appropriate  time  to  ask  the  Court  to  dispense  with  notice  to  the  child  over 
10  years  of  age,  if  such  request  is  advisable  in  the  circumstances  of  your 
case  (see  p.^S). 
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Each  'parent'  of  the  child  is  entitled  to  notice  of  the  proceedings.  For  some 
children,  the  expanded  definition  of  'parent'  in  clause  19(l)(e)  of  The  Child 
Welfare  Act,  1978,  will  encompass  additional  'parent'  figures;  for  example, 
the  person  who  has  demonstrated  a  settled  intention  to  treat  the  child  as 
one  of  his/her  family  (e.g.,  a  "common  law"  spouse  of  the  child's  birth 
parent),  or  a  guardian  of  the  child  (see  T.M.  p.  5). 


In  some  cases  the  child  may  have  been  in  the  fulltime  custody  of  someone 
other  than  his  parents  ai  the  time  of  the  apprehension  or  the  order  to 
produce;  (for  example,  a  grandparent  or  friend  of  the  family).  Such  'actual 
custodians'  are  also  entitled  to  personal  service  of  the  Protection 
Application  and  Notice  of  Hearing. 


The  Rules  place  a  preference  on  personal  service  of  the  originating 
documents  on  these  persons. 


Serving  Subsequent  Documentation 


It  is  only  the  Notice  of  Hearing  and  Application  (i.e.,  the  documents 
originating  the  Court  proceedings)  which  must  be  served  personally. 
Subsequent  documentation  (except  some  Court  orders)  may  be  served  by  any 
of  the  methods  discussed  below. 


Serving  other  Persons  Entitled  to  Notice  of  the  Proceeding 


The  Rules  set  out  a  number  of  other  ways  to  serve  people  other  than  the 
child,  his  parents  or  custodian  with  the  Application  and  Notice  of  Hearing 
(e.g.,  service  on  a  Society).  They  also  outline  ways  to  serve  parents  and 
children  with  documents  after  they  have  been  served  with  the  Application 
and  Notice  of  Hearing. 


o  Rule  13  (1)  provides  as  follows 

Subject  to  subrules  3  and  (see  p.7^  for  discussion  of  subrule  4)  service 
of  a  document  in  a  proceeding  may  be  made  in  or  out  of  Ontario, 

(a)  by  leaving  a  copy  of  the  document  with  the  person  to  be  served; 

(b)  by  leaving  a  copy  of  the  document  with  a  person  apparently  of  the 
age  of  sixteen  years  or  over  at  the  place  where  the  person  to  be 
served  is  residing; 
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(c)  by  sending  a  copy  of  the  document  together  with  a  prepaid  return 
postcard  in  Form  1  by  ordinary  mail  in  an  envelope,  bearing  the 
return  address  of  the  sender  and  addressed  to  the  person  to  be 
served,  but  service  under  this  clause  is  not  valid  unless  the  return 
postcard  signed  by  the  person  to  be  served  is  received  by  the  clerk; 

(d)  by  leaving  a  copy  of  the  document  at  the  address  for  service  shown 
on  the  latest  document  filed  by  the  person  to  be  served  in  the  same 
or  any  other  proceeding  in  the  same  Court; 

(e)  by  sending  a  copy  of  the  document  by  ordinary  mail  addressed  to 
the  person  to  be  served  at  his  address  for  service  shown  on  the 
latest  document  filed  by  him  in  the  same  or  any  other  proceeding 
in  the  same  Court;  or 

(f)  by  delivering  or  sending  by  ordinary  mail  a  copy  of  the  document  to 
the  person  acting  in  the  proceeding  for  the  person  to  be  served. 


o  Rule  13  (7) 

Where  a  copy  of  a  document  has  been  mailed,  the  document,  unless  the 
contrary  is  shown,  shall  be  deemed  to  have  been  served  on  the  fourth 
day  following  the  day  on  which  it  was  mailed. 


Commentary/Suggested  Practice 


If  you  are  using  Rule  13(l)(e),  the  address  for  service  must  be  on  a  document 
filed  with  the  Court  by  the  person  you  are  intending  to  serve.  To  ensure  the 
availability  of  this  method  of  service  for  a  particular  person,  you  should 
encourage  the  person  to  file  his  address  for  service  with  the  Court  at  the 
earliest  possible  appearance. 


Rule  13(5)  allows  you  to  leave  the  Application  and  Notice  of  Hearing  with 
the  lawyer  who  will  be  representing  a  person  in  the  child  welfare 
proceeding.  The  lawyer  admits  service  by  writing  on  the  document  'Service 
admitted  this _ day  of _ ,  19  '  and  signing  underneath. 


The  only  document  which  cannot  be  served  in  this  fashion  is  a  Notice  of 
Motion  to  issue  a  warrant  for  arrest  or  to  find  a  person  in  contempt  of 
Court. 


If  the  child,  parent  or  actual  custodian  is  represented  by  counsel,  documents 
subsequent  to  the  initiating  Application  and  Notice  of  Hearing  may  be 
served  on  the  lawyer. 
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Addition  method  of  service  on  Foster  Parents,  a  Director  of  Child  Welfare, 
or  a  Children's  Aid  Society 

o  Rule  13  (2) 

In  addition  to  the  methods  set  out  in  subrule  1,  service  of  a  document  in 
a  proceeding  under  The  Child  Welfare  Act,  1978  on  a  Director  or  foster 
parent  within  the  meaning  of  that  Act  or  a  Children's  Aid  Society  may 
be  made  by  sending  a  copy  of  the  document  by  ordinary  mail  addressed 
to  the  person  to  be  served  at  his  place  of  business,  or  in  the  case  of  a 
foster  parent,  at  his  residence. 


"ommentary/Suggested  Practice 


‘oster  parents  who  have  been  caring  for  the  child  on  the  Society's  behalf  for 
,  continuous  6  month  period  immediately  preceding  the  Court  application 
ire  entitled  to  notice  of  the  proceedings  being  taken  on  the  child's  behalf. 
The  Application  and  attached  Notice  of  Hearing  may  be  sent  to  them  by 
Drdinary  mail.  If  a  child's  foster  parents  are  entitled  to  notice,  and  you  are 
seeing  the  child  in  his  foster  home  on  a  regular  basis,  you  may  find  it  easier 
to  deliver  the  copy  of  the  Application  and  Notice  of  Hearing  to  the  foster 
parents  personally,  rather  than  relying  on  the  mail. 


A  Director  of  Child  Welfare  is  entitled  to  notice  of  a  status  review 
application  or  an  application  relating  to  a  right  of  access  taken  on  behalf  of 
a  Crown  Ward.  Your  Area  Manager  is  appointed  a  Director  of  Child  Welfare 
for  the  purpose  of  Part  II  of  The  Child  Welfare  Act,  and  is  therefore  the 
person  to  whom  you  mail  the  Notice  of  Hearing  and  attached  Application. 


When  a  Society  Receives  Notice 


A  person  initiating  proceedings  under  Part  II  of  The  Child  Welfare  Act,  1978 
to  which  a  Children's  Aid  Society  is  entitled  to  notice  (e.g.,  status  review  or 
access  application  taken  out  by  a  parent  or  child)  may  serve  the  application 
and  attached  Notice  of  Hearing  by  mailing  them  to  the  Society  or  by 
invoking  sub  rules  13(2)  or  13(5).  If  the  Application  and  Notice  of  Hearing 
are  served  personally,  then  Rule  13(6)  may  be  relevant: 

o  Rule  13  (6) 

Where  service  of  a  document  on  a  corporation  is  to  be  made  by  leaving 
a  copy  of  the  document  with  the  corporation,  the  copy  of  the  document 
may  be  left  with  an  officer,  director  or  agent  of  the  corporation. 


As  an  'agent'  of  the  Children's  Aid  Society,  service  upon  you  is  service  upon 
your  Society.  It  is  therefore  important  that  you  immediately  notify  your 
Local  Director  of  any  document  which  is  served  upon  you  to  ensure  that  no 
time  is  lost  and  that  appropriate  measures  are  taken  to  respond  to  the 
Application. 
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Proving  Service 


Applicable  Rules 


o  Rule  13  (9) 

Proof  of  service  or  of  efforts  to  make  service  may  be  given  by 
affidavit,  in  the  absence  of  an  admission  of  service. 


o  Rule  59(1) 

An  affidavit  of  service  shall  be  in  Form  24. 


Suggested  Practice 


Proof  of  service  or  a  reasonable  attempt  to  serve  is  essential  to  assure  the 
Court  that  the  matters  at  issue  have  been  brought  to  the  actual  attention  of 
those  persons  entitled  to  Notice,  or  that  at  least  a  reasonable  attempt  has 
been  made  to  do  so.  Whether  the  persons  served  choose  to  appear  is  entirely 
up  to  them. 


The  person  who  effects  service  proves  that  he  has  done  so  by 

o  appearing  at  the  Hearing  to  give  oral  evidence  of  the  service,  or 

o  completing  and  swearing  an  affidavit  of  service,  which  is  affixed  to  the 
original  of  the  document  served  and  filed  with  the  Court. 


If  a  lawyer  for  the  person  has  accepted  service  of  the  documents  and 
undertaken  to  act  on  the  person's  behalf  in  the  proceeding,  the  lawyer's 
acceptance  of  service  may  be  offered  in  evidence  as  proof  of  service  (see  p. 

^7  ). 


If  an  affidavit  or  admission  of  service  is  used,  it  is  not  necessary  to  have  the 
person  who  served  the  documents  present  at  the  Hearing. 
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Seeking  Direction  Regarding  Notice 


If  you  are  having  difficulty  locating  a  person  entitled  to  notice  of  the 
proceedings,  you  should  be  prepared  to  state  to  the  Court  the  efforts  and 
inquiries  you  have  made  (e.g.,  through  friends,  employers,  relatives, 
municipal  or  telephone  directories  or  other  social  service  agencies).  It  may 
be  that  in  the  circumstances  of  your  case  the  first  Court  appearance  is  the 
most  appropriate  time  to  bring  a  motion  for  substitutional  service,  and  you 
should  act  accordingly  to  avoid  the  delay  inherent  in  having  to  reappear  at 
the  Court  to  obtain  a  separate  date  for  the  Hearing  of  the  motion  or  delay 
subsequent  proceedings  while  service  is  effected. 


If  there  is  uncertainty  about  the  identity  of  persons  to  be  served,  or  the 
manner  in  which  service  should  be  accomplished,  you  should  consider 
reviewing  these  difficulties  with  the  3udge  at  the  first  appearance.  On  that 
occasion,  you  can  outline  the  nature  of  the  problem,  present  any  proposed 
plan  for  service,  and  ask  for  the  Court's  direction  in  solving  it. 


If  You  Need  Additional  Time  to  Effect  Service 


Applicable  Rules 


o  Rule  15 

Where  an  application  has  not  been  served  before  the  day  set  for 
Hearing,  upon  the  request  of  the  applicant  the  clerk  shall  set  a  new  day 
for  hearing  and  issue  a  new  Notice  of  Hearing  under  the  seal  of  the 
Court. 


Suggested  Practice 


If  you  are  having  difficulty  serving  a  person  entitled  to  notice  and  wish 
additional  time  to  satisfy  yourself  that  you  have  made  reasonable  efforts  to 
serve  as  required  by  The  Child  Welfare  Act,  1978,  this  Rule  allows  you  to 
obtain  a  new  date  for  the  Hearing,  have  the  Notice  amended,  and  continue 
your  efforts,  rather  than  waiting  until  the  Hearing  date  to  request  more 
time.  You  must,  of  course,  notify  any  persons  you  have  served  of  any 
change  in  the  date  for  the  Hearing  of  the  application. 


If  you  are  asking  for  a  rescheduling  of  the  case,  advise  the  Court  Clerk  as 
far  in  advance  as  possible,  so  that  another  case  can  be  scheduled  in  the  gap 
you  have  created  by  the  re-scheduling  of  your  case. 
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If  you  can  foresee  long  term  problems  in  service,  a  request  for  substitutional 
service  should  be  made  at  the  first  opportunity.  Rule  15  should  only  be  used 
once  in  any  particular  case.  If  you  have  not  been  able  to  effect  service  by 
the  re-scheduled  date  for  the  Hearing,  it  is  probably  time  to  request  an 
order  for  substitutional  service  or  an  order  or  dispensing  with  service 
altogether. 


Inability  to  Serve  ~  Order  Dispensing  With  Service 


Applicable  Rules 


o  Rule  14 

(1)  Where  on  motion  without  notice  the  Court  is  satisfied  that 
reasonable  efforts  have  been  made,  without  success,  to  serve  a 
document  or  that  such  reasonable  efforts  would  not  be  successful,  the 
Court  may.  .  .  dispense  with  service  upon  such  terms  as  the  Court 
considers  proper  in  the  circumstances. 


Commentary/Suggested  Practice 


The  Court  cannot  proceed  to  hear  evidence  on  the  actual  application  until  it 
is  satisfied  that  all  necessary  parties  have  been  served  or  unless  it  has 
dispensed  with  service  on  the  particular  person  (see  s28(7)).  The  Court  will 
determine  the  persons  who  are  necessary  parties  to  the  application. 

If  you  are  unable  to  effect  prompt  service,  and  the  child's  health  might  be 
endangered  by  any  delay,  s.  28(11)  of  The  Child  Welfare  Act,  1978  should  be 
invoked  in  support  of  a  request  to  the  Court  that  for  an  order  dispensing 
with  service  of  the  relevant  application  (See  T.M.  p.  60  and  Rule  17). 


Otherwise  Rule  14  may  be  of  assistance  to  you.  The  3udge  may  be  asked  to 
dispense  with  service  on  any  person  entitled  to  notice  if  he  is  satisfied  of 
either  of  the  following: 

1)  that  reasonable  efforts  have  been  made  to  effect  service,  or 

2)  that  reasonable  efforts  would  not  in  all  probability  be  successful. 


You  will  want  to  request  tFi^  relief  at  the  first  appearance  when  you  think 
there  is  no  hope  for  service  or  where  you  have  been  able  to  make  the 
necessary  "reasonable  efforts"  before  the  first  appearance.  It  is  more  likely 
that  you  will  not  have  had  the  time  to  make  sufficient  efforts  before  the 
first  appearance,  in  which  case  you  will  be  demonstrating  your  reasonable 
efforts  at  a  later  appearance  or  at  the  hearing  of  a  motion  brought  before 
the  Court  for  an  order  dispensing  with  service  (see  p.43). 
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The  following  factors  should  be  considered  in  support  of  your  request  that 
the  Court  dispense  with  service: 


o  the  likelihood  of  that  person  having  something  important  to  contribute 
to  the  Hearing 

o  details  of  efforts  made  to  serve  the  person  or  your  reasons  why  such 
efforts  would  not  be  successful 


Inability  to  Effect  Personal  Service  - 
Order  for  Substitutional  Service 


Applicable  Rules 


o  Rule  14 

(1)  Where  on  motion  without  notice  the  Court  is  satisfied  that 
reasonable  efforts  have  been  made,  without  success,  to  serve  a 
document  or  that  such  reasonable  efforts  would  not  be  successful,  the 
Court  may  order  substituted  service  of  the  document  in  such  manner  as 
the  Court  directs.  .  .  upon  such  terms  as  the  Court  considers  proper  in 
the  circumstances. 

(2)  Where  the  Court  orders  service  by  advertisement  in  a  proceeding, 
the  advertisement  shall  be  in  Form  2. 


Commentary/Suggested  Practice 


As  discussed  earlier,  the  child,  his  parents  and  any  other  person  who  had 
full-time  custody  of  him  at  the  time  proceedings  were  commenced  are  to  be 
served  personally  with  the  Notice  of  Hearing  and  accompanying  application. 
In  circumstances  where  you  cannot  effect  personal  service,  but  cannot 
support  a  request  for  an  order  dispensing  with  service  altogether,  (or  where 
the  Judge  has  refused  to  dispense  with  service)  you  should  consider  the 
alternate  mode  of  notification  offered  by  Rule  14,  substituted  service  is  a 
very  practical  and  frequently  used  mode  of  effecting  service  if  an  order 
dispensing  with  service  altogether  is,  in  the  Court's  opinion,  an 
unsatisfactory  remedy  in  the  circumstances  of  the  case. 


Once  again,  you  must  satisfy  the  Judge  of  your  "reasonable  efforts"  to 
effect  service  or  that  reasonable  efforts  to  serve  in  the  manner  preferred  by 
the  Rules  would  not  be  successful  (e.g.,  where  a  parent  has  disappeared). 
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The  following  points  might  be  addressed,  either  by  oral  evidence  or  by  an 
affidavit: 

specifics  of  your  efforts  to  effect  service,  and  their  results  (e.g., 
suspicion  that  a  person  is  evading  service) 


or 


reasons  you  feel  efforts  to  effect  personal  service  would  not  be 
successful  (e.g.,  no  knowledge  of  the  person's  whereabouts  for  last  few 
years). 


and 


the  method  of  substitutional  service  you  propose  as  one  which  will 
reasonably  ensure  that  notice  of  the  proceedings  will  probably  come  to 
the  attention  of  the  person  if  the  method  of  substitutional  service  you 
propose  is  adopted. 


You  might  propose  any  of  the  following  modes: 

o  service  by  registered  mail  to  the  person's  last  known  address  (effective 
if  the  person  appears  to  be  evading  service). 

o  leaving  the  document  with  an  adult  person  at  the  residence  of  the 
person  to  be  served. 

o  leaving  the  documents  with  an  adult  person  who  is  likely  to  be  in 
contact  with  the  person  and  will  likely  bring  the  documents  to  the 
person's  attention. 

o  advertisement  in  a  newspaper  of  general  circulation  in  the  locality 
where  the  person  last  resided  or  is  believed  to  reside. 


As  a  general  rule,  this  latter  mode  should  be  proposed  only  where  other 
methods  are  not  available.  If  the  Court  adopts  service  by  publication,  the 
Notice  which  is  advertised  must  be  in  Form  2  unless  the  Court  orders 
otherwise. 


If  the  Court  is  considering  service  by  publication,  it  is  important  to 
remember  that  the  Rule  allows  for  variation  of  the  wording  of  the 
advertisement,  if  in  the  Court's  opinion  such  variation  is  advisable  in  the 
circumstances  of  the  case.  A  request  for  an  'altered'  form  of  advertisement 
should  be  made  whenever  it  is  important  to  respect  the  confidentiality  of  a 
parent. 


34 


If  the  Court  permits  you  to  effect  service  by  leaving  the  documents  with  a 
person  over  age  16  at  the  residence  of  the  person  to  be  served,  and  the 
'residence'  is  an  apartment  complex,  your  obligation  is  to  ensure  that  the 
documents  are  left  with  someone  who  resides  in  the  apartment  suite. 
Leaving  the  documents  with  the  superintendent  or  a  neighbour  will  not  be 
effective  service,  unless  you  can  assure  the  Court  that  they  were  further 
delivered  to  the  person  you  are  attempting  to  serve. 


You  may  find  affidavit  evidence  very  useful  to  support  your  request.  If  the 
Court  agrees  to  receive  affidavit  evidence  it  will  not  be  necessary  to  have 
the  person  who  has  sworn  the  affidavit  present  in  Court.  (See  Appendix  C 
for  precedent  affidavit). 


Inability  to  Effect  Service  -  Section  93  of  The  Child  Welfare  Act,  1978 


Under  section  93  of  the  Act,  where  any  notice  required  in  the  proceedings 
has  not  been  given,  the  Court  may  proceed  to  hear  evidence  if  satisfied  that 
reasonable  effort  has  been  made  to  cause  such  notice  to  be  given. 


You  may  therefore  ask  the  Court  to  proceed  with  the  hearing  or  any  part  of 
it  without  service  on  the  parties  and  without  a  formal  order  dispensing  with 
service  or  substitutional  service. 


Court's  Discretion  to  Order  Personal  Service 


Applicable  Rules 


o  Rule  13(8) 

Notwithstanding  that  a  document  in  a  proceeding  has  been  served  under 
subrule  1,  2  or  4,  the  Court  at  any  time  may  order  that  the  document  be 
served  by  leaving  a  copy  of  the  document  with  the  person  to  be  served. 


Commentary/Suggested  Procedure 


The  Court  has  discretion  to  order  personal  service  of  any  document,  even  if 
you  have  used  one  of  the  other  modes  of  service  permitted  by  the  Rules. 
This  Rule  is  unlikely  to  apply  in  child  welfare  cases  except  in  exceptional 
cases  where  the  Judge  feels  personal  service  is  essential  to  bring  the 
application  to  the  actual  notice  of  a  party  whose  rights  may  be  substantially 
affected  by  any  decision  the  Court  makes. 


35 


7:  THE  FIRST  APPEARANCE 


Proceeding  to  full  Hearing  of  the  Application 


In  many  cases  it  will  not  be  possible  to  proceed  to  a  full  Hearing  of  the 
Application  at  the  first  appearance  because  all  necessary  parties  will  not 
have  received  notice  of  the  proceedings  at  that  time  (see  p.  ).  However,  if 
all  necessary  parties  to  the  application  have  been  served  (or  if  an  order 
dispensing  with  service  has  been  made)  the  application  can  be  heard  in  its 
entirety  when  it  first  comes  before  the  Court.  Full  Hearing  at  the  time  of 
the  first  appearance  is  particularly  appropriate  for  any  application  in  which 
the  parties  are  not  caught  by  the  constraints  of  the  5-day  rule  (for 
discussion,  see  p.  1^).  For  example,  if  the  child  is  brought  before  the  Court 
under  an  Order  to  Produce,  there  should  be  sufficient  time  between  service 
of  that  Order  and  the  date  set  for  the  Hearing  of  the  Protection  Application 
to  serve  all  necessary  parties,  to  attempt  out-of-Court  settlement  or 
isolation  of  issues  to  be  determined  by  the  Court  and  to  prepare  one's  case 
for  the  Hearing.  It  should  also  be  possible  to  determine  most  Status  Review 
and  Access  Applications  at  the  time  of  the  initial  Court  appearance,  and 
thereby  stabilize  the  child's  care  and  custody  without  the  delay  inherent  in 
successive  adjournments  of  an  application. 


Content  of  the  First  Appearance 


The  first  time  the  case  is  before  the  Court  you  may  have  to  deal  with  some 

or  all  of  the  following  issues,  depending  on  the  circumstances  of  your 

particular  case: 

1.  if  the  child  has  been  apprehended,  the  circumstances  of  the 
apprehension 

2.  the  child's  care  and  custody  until  the  application  is  determined 

3.  access  to  the  child  (if  any)  by  his  family  or  other  persons  pending  final 
determination  of  the  application 

4.  the  child's  receipt  of  formal  notice  of  proceedings  and  his  presence  at 
the  Hearing 

5.  separate  legal  representation  for  the  child 

6.  an  inability  to  identify  or  serve  a  person  who  is  entitled  to  formal 
notice  of  the  proceedings 

7.  transfer  of  the  proceeding  to  another  jurisdiction  for  Hearing. 
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1,  Proving  the  Apprehension 


a)  If  you  have  apprehended  the  child  the  Court  will  require  from  the 
Children’s  Aid  Society  at  the  first  appearance  a  general  statement 
of  the  child's  identity  and  the  facts  surrounding  the  apprehension. 
This  may  be  accomplished  in  two  ways.  The  Court  worker  may 

i)  have  the  apprehending  worker  present  in  Court  at  the  first 
appearance  to  give  oral  evidence,  or  alternatively, 

ii)  place  in  evidence  that  worker's  affidavit  detailing  the 
circumstances  surrounding  apprehension,  (see  Appendix  A). 

If  affidavit  evidence  is  used,  it  is  not  necessary  for  the 
apprehending  worker  to  attend  the  first  appearance,  unless  the 
Court  otherwise  requests. (see  p.  ). 


2.  The  Child's  Care  and  Custody  pending  the  Hearing 


If  the  child's  parents  agree  to  proposed  custody  and  access 
arrangements  pending  final  determination  of  the  application  that  is 
before  the  Court,  it  may  not  be  necessary  for  them  to  attend  the  first 
appearance.  They  may  choose  instead  to  embody  their  agreement  in  a 
consent  which  can  then  be  placed  before  the  Court  on  the  basis  that 

i)  you  and  the  parents  are  agreed  on  the  plan  for  the  child's  care 
pending  the  full  Hearing  of  the  application,  and 

ii)  no  one  else  is  contesting  your  request 

at  the  time  of  the  first  appearance.  A  suggested  form  of  consent  is 
appendixed  for  your  consideration  (see  Appendix  A). 


The  presiding  3udge  may  require  a  person  who  signs  that  consent  to  write 
out  in  his  or  her  own  handwriting,  his  or  her  understanding  of  the  agreed- 
upon  matters. 
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The  consent  to  an  adjournment  is  not  determinative  of  the  issue.  The  Judge 
may  always  require  additional  particulars  of  any  matter  addressed  in  the 
consent,  or  the  circumstances  surrounding  its  execution. 


If  the  parents  are  not  in  agreement  with  your  proposed  custody  and  access 
arrangements  pending  the  full  Hearing,  they  should  be  encouraged  to  attend 
the  first  appearance  and  place  their  views  before  the  Court,  preferably  with 
their  counsel  in  attendance  to  assist  them. 


At  that  first  appearance,  the  Court  must  make  two  determinations: 

1.  Who  is  to  have  the  child's  care  and  custody  pending  the  full  Hearing  of 
the  Protection  application 

2.  Rights  of  access  (if  any)  to  the  child  pending  the  full  Hearing  of  the 
application. 

Section  28(13)  of  The  Child  Welfare  Act,  1978  gives  you  the  following 

options: 

a)  to  'show  cause'  why  the  child  should  stay  in  the  Society's  care,  or 

b)  to  'satisfy'  the  Court  that  some  other  order  for  the  child's  care,  should 
be  made,  (e.g.,  placement  of  the  child  with  a  grandparent  or  family 
friend). 


Your  responsibility  is  to  put  forward  some  reliable  evidence  in  support  of 
the  particular  order  you  are  asking  the  Court  to  make  or  at  least  raise  some 
question  about  the  wisdom  of  returning  the  child  to  a  risky  environment.  It 
is  important  to  remember  that  the  Court  may  receive  any  evidence  it 
considers  credible  and  trustworthy  in  the  circumstances  (CWA  s28(16)).  You 
are  not  expected  to  prove  your  entire  case  at  this  early  stage  of  the 
proceeding.  In  some  cases,  the  circumstances  surrounding  your  apprehension 
of  the  child  may  in  fact  decide  the  issue  of  the  child's  temporary  care. 


'Showing  cause'  may  be  accomplished  by  any  of  the  following  methods, 
depending  on  the  particular  preference  of  the  presiding  Judge: 
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1.  introduction  of  the  affidavit  of  apprehension,  (see  Appendix  A)  with  or 
without  accompanying  oral  evidence 

2.  oral  evidence  alone 

3.  affidavit  evidence  alone 

4.  representations 

5.  submissions  by  the  Court  worker 

The  Court  may  receive  evidence  of  your  reasonable  efforts  to  effect  service 
before  the  first  appearance  and  make  an  order  dispensing  with  Notice  on  a 
particular  party  for  that  Court  appearance  alone.  The  matter  will  be 
adjourned  in  those  circumstances  to  permit  service  on  the  absent  party 
before  the  next  Court  appearance. 


A  serious  concern  with  which  the  Court  must  wrestle  if  the  parent  appears 
and  wishes  to  have  the  child  returned  home  immediately  on  the  basis  that 
the  apprehension  was  unfounded  is  the  'length'  of  the  hearing.  It  may  be 
necessary  for  the  Judge  to  cut  off  the  "show  cause"  hearing  once  some 
reliable  evidence  has  been  put  forward  to  question  the  wisdom  of  returning 
the  child  to  a  risky  situation.  As  a  practical  matter,  the  'show  cause'  test 
may  become  a  fairly  easy  one  to  meet. 


Even  where  the  child  has  not  been  apprehended,  the  Judge  will  make  a 
statement  about  the  child's  custody  pending  his  decision  on  the  application. 
In  the  majority  of  cases  where  the  child  is  brought  before  the  Court  under 
the  authority  of  an  Order  to  Produce  the  Judge  will  simply 

confirm  the  child's  custody  pending  with  the  person  named  in  the  Order 
determination  of  the  Application. 


3.  Access  to  the  Child 


Section  35(4)  of  The  Child  Welfare  Act,  1978  directs  the  Court  to 
consider  rights  of  access  to  the  child  at  any  time  it  makes  an  order  for 
the  child's  care  and  custody  (see  T.M.  p.  77). 

It  may  be  that  family  visits  pending  the  full  Hearing  are  too  disruptive 
for  the  child,  expecially  if  he  has  been  apprehended  because  of  the  risk 
in  his  environment.  In  such  circumstances,  you  should  either  summarize 
for  the  Court  your  reasons  for  resisting  access,  or  present  a  plan  for 
controlled  and  supervised  visits. 

Even  if  the  child  is  not  in  Society  care  pending  full  Hearing  of  an 
application,  visits  may  be  an  issue  you  will  want  to  address,  (e.g., 
access  to  the  child  by  the  non-custodial  parent)  if  the  parents  are  not 
living  together. 
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Plans  for  access  should  always  adoress  the  following  factors; 

o  frequency  of  visits 
o  their  location 

o  their  duration 


4.  The  Child's  Receipt  of  Notice  and  Presence  at  the  Hearing 


There  is  a  presumption  under  The  Child  Welfare  Act,  1978  that  the 
child  over  10  years  of  age  receives  Notice  of  the  proceedings  being 
taken  on  his  behalf  and  is  present  at  the  Hearing  at  which  his  future 
care  is  determined  (see  T.M.  pp.  59  and  63),  if  he  wants  to  be  there. 


A  corresponding  presumption  in  the  Act  states  that  the  child  under  10 
years  of  age  does  not  receive  Notice  of  the  proceedings  and  is  not 
present  (see  T.M.  pp.  59  and  63). 


Unless  a  party  is  attempting  to  rebut  these  presumptions  (for  example, 
argue  that  a  child  over  10  years  of  age  should  not  be  present),  your 
responsibility  is  to  serve  Notice  and  have  the  child  present  in 
accordance  with  those  general  rules. 


If  you  are  requesting  the  Court  to  exclude  the  child  from  the  Hearing 
on  the  basis  of  its  potential  injury  to  his  emotional  health,  and  you  are 
introducing  sensitive  evidence  it  may  be  advisable  to  ask  the  Court  to 
exclude  the  child  while  the  motion  is  being  heard.  If  the  child  has 
separate  legal  counsel,  the  lawyer  will,  of  course,  remain  in  the 
Courtroom  to  respond  to  your  motion. 


The  Judge  may  be  unwilling  to  deal  with  the  issues  of  notice  to  the 
child  and  his  presence  at  the  Hearing  until  the  matter  of  separate  legal 
representation  for  the  child  is  resolved  and  the  lawyer,  if  one  is 
appointed,  is  able  to  take  part  in  the  discussion. 
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5.  Separate  Legal  Representation  for  the  Children  *Not  yet  proclaimed 


The  presiding  Judge  has  an  obligation  under  section  20  of  The  Child 
Welfare  Act,  1978  to  decide  this  issue  (see  T.M.  p.  67).  It  is  therefore 
not  necessary  for  any  party  to  the  proceeding  to  raise  it.  However,  you 
should  be  prepared  to  respond  when  the  Judge  addresses  the  desirability 
of  separate  representation  for  the  child.  If  the  child  has  particular 
views  and  preferences,  it  is  your  responsibility  to  ensure  that  they  are 
articulated  to  the  Judge,  preferably  by  the  child  himself. 


The  question  of  separate  legal  representation  may  arise  at  any  point  in 
the  proceeding  but  is  best  dealt  with  as  early  as  possible  to  avoid  later 
delays  inherent  in  bringing  in  a  new  lawyer. 


6.  Inability  to  Serve 


If  You  Have  Not  Been  able  to  Serve  Notice  before  the  First  Appearance 


In  many  cases  you  will  not  have  been  able  to  serve  the  Application  and 
Notice  of  Hearing  on  those  persons  entitled  to  notice  under  The  Child 
Welfare  Act,  1978  by  the  date  the  application  first  comes  before  the 
Court  for  Hearing.  The  Court  cannot  proceed  to  hear  evidence  in 
support  of  the  application  until  it  is  satisfied  that  the  persons  entitled 
to  notice  of  the  proceedings  have  been  served.  In  such  circumstances 
you  will  be  seeking  an  adjournment  of  the  Hearing,  so  that  you  can 
effect  service. 


It  is  likely  that  the  Court  will  set  a  very  short  adjournment  period  if 
Notices  have  not  been  served,  and  you  should  come  to  Court  prepared 
to  present  a  plan  for  service.  To  permit  this  issue  to  be  dealt  with 
expediently,  you  might  consider  preparing  a  list  of  those  persons  you 
think  are  entitled  to  notice  of  the  proceedings  and  reviewing  it  with  the 
Judge  at  the  first  appearance.  You  can  outline  then  any  anticipated 
difficulty  locating  or  serving  any  of  those  persons,  present  your  plan  for 
service  and  ask  direction  on  the  mode  of  service  you  have  chosen  (see 
Appendix  A). 
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If  you  are  having  difficulty  locating  person  entitled  to  notice  of  the 
proceedings,  you  should  be  prepared  to  state  to  the  Court  the  efforts 
and  inquiries  you  have  made  (e.g.,  through  friends,  employers,  relatives, 
municipal  or  telephone  directories  or  other  social  service  agencies).  It 
may  be  that  in  the  circumstances  of  your  case  the  first  Court 
appearance  is  the  most  appropriate  time  to  bring  a  motion  for 
substitutional  service  or  for  dispensing  with  service  altogether,  and  you 
should  act  accordingly  to  avoid  the  delay  inherent  in  having  to  reattend 
at  the  Court  to  obtain  a  separate  date  for  the  Hearing  of  the  motion. 


7.  Transfer  of  the  Proceedings 
See  . 

The  Apprehended  Child  -  Suggested  Practice  at 
the  first  Appearance 


If  Notice  has  been  served  on  all  necessary  parties 


1.  Prove  service  of  the  Notice  of  Hearing  and  the  accompanying 
Application  (see  p.^9) 

2.  Prove  the  apprehension  (see  p.34) 

3.  Address  the  issue  of  custody  and  access  pending  the  full  Hearing  (see  p. 
56) 

4.  Address  the  issues  of  Notice  to  the  child  and  his  presence  at  the 
Hearing  (see  p.39),  if  you  are  asking  for  something  other  than  the 
approach  presumed  in  The  Child  Welfare  Act,  1978  (see  p.5?). 


Even  if  everyone  has  been  served,  the  Judge  may  still  want  to  adjourn  the 
case  at  the  first  appeararice  to  allow  the  parties  to  prepare  for  a  particular 
issue  or  to  allow  someone  v/ho  is  not  present  at  the  first  appearance  to  be 
notified  that  a  particular  ancillary  issue  is  to  be  determined. 


If  Notice  has  not  been  Served  on  all  Necessary  Parties 


1.  Prove  service  on  any  persons  you  have  been  able  to  serve  before  the 
first  Appearance  (see  p.  29  ). 
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2.  Prove  the  apprehension  (see  p.J(,  ). 

3.  Address  the  issue  of  custody  and  access  pending  the  full  Hearing  (see  p. 

Jc). 


4.  If  appropriate  (see  p.  ZZ  )  ask  the  Court  to  make  an  order  for 
substitutional  service  or  an  order  dispensing  with  service  altogether  on 
a  person  who  is  otherwise  entitled  to  formal  notice  of  the  application. 

5.  Address  the  issues  of  Notice  to  the  child  and  his  presence  at  the 
Hearing  if  you  are  asking  for  something  other  than  the  approach 
presumed  in  the  new  Act  (see  p.39). 


In  most  cases,  the  Judge  will  only  deal  with  the  issues  of  apprehension  and 
custody  and  access  during  the  adjournment  if  service  has  not  been  effected 
on  all  necessary  parties  to  the  application. 

The  Judge  may  prefer  to  deter  other  ancillary  issues  (e.g.,  separate  legal 
representation  or  the  child’s  presence  at  the  Hearing)  until  all  necessary 
parties  have  either  been  served  with  the  Application  or  an  order  dispensing 
with  service  has  been  made. 
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8:  ATTEMPTS  TO  SETTLE 


Informal  Discussions 


o  Rule  21 

The  parties  shall  hold  such  informal  discussions  as  are  reasonably 
possible  for  the  purpose  of  resolving  or  narrowing  the  issues  in  dispute 
as  soon  as  reasonably  possible  after  the  commencement  of  the 
proceeding. 


o  Rule  22 

As  soon  as  reasonably  possible  after  the  commencement  of  a 
proceeding,  the  Judge  presiding  on  a  motion  or  at  the  Hearing  shall 
inquire  whether  or  not  attempts  have  been  made  to  resolve  or  narrow 
the  issues  in  dispute,  which  issues  have  been  resolved  or  narrowed  and 
whether  settlement  by  the  parties  of  the  issues  remaining  in  dispute  is 
likely. 


Commentary/Suggested  Practice 


As  a  general  rule  the  Courtroom  should  be  a  place  of  last  resort  for  the 
resolution  of  disputes.  You  should  maintain  a  healthy  awareness  of  the 
pitfalls  of  the  Court  process,  knowing  how  easy  it  is  to  get  caught  up  in  its 
combatant-oriented  mechanism,  and  sensitive  to  its  tendency  to  entrench 
attitudes  and  acrimonious  action  on  the  part  of  all  participants.  These 
Rules  oblige  the  parties  to  make  a  serious  attempt  to  keep  out  of  the 
Courtroom  any  issue  which  is  ripe  for  conciliation  and  agreement. 


The  extent  of  your  effort  at  out-of-Court  settlement  will,  of  course,  depend 
on  the  circumstances  of  your  case.  In  some  cases  a  reasonable  effort  at 
out-of-Court  settlement  (as  with  service  of  notice)  will  be  no  effort  at  all. 
But  such  cases  should  be  the  exception,  not  the  rule. 


If  it  is  not  possible  to  settle  the  entire  case  outside  the  Courtroom,  a 
particular  attempt  should  be  made  to  reach  agreement  on  issues  collateral 
to  the  main  issue  of  the  child's  need  for  protection,  and  thereby  preclude  a 
clutter  of  pretrial  motions  on  side  issues  (e.g.,  whether  the  child  over  10 
years  of  age  should  be  excluded  from  the  Hearing). 
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At  the  same  time  it  should  be  possible  to  put  together  a  statement  of  those 
facts  about  which  all  the  parties  agree  (e.g.,  the  child's  date  of  birth,  date 
and  place  of  apprehension,  care,  custody  and  rights  of  access  pending  the 
full  Hearing,  dates  and  reasons  for  earlier  wardship  orders,  a  summary  of 
the  child's  progress  at  school).  This  statement  may  be  placed  before  the 
Court  at  the  beginning  or  at  any  later  stage  of  the  Hearing. 


In  this  fashion  the  parties  will  have  isolated  those  issues  which  are  being  left 
to  the  Court  to  decide,  and  a  statement  of  those  contested  issues,  either 
written  or  oral,  may  be  placed  before  the  Court  at  the  beginning  of  the 
Hearing. 


Mutual  Sharing  of  Information 


A  party  to  a  proceeding  is  entitled  to  know  the  case  he  must  meet  if  the 
dispute  reaches  the  Courtroom.  It  is  therefore  essential  that  you  share  with 
the  other  parties  to  the  application  those  facts  you  intend  to  place  before 
the  Judge  in  support  of  the  order  you  are  requesting,  and  that  the  other 
parties  share  with  you  the  facts  upon  which  tliey  are  relying. 


Uncooperative  Parties 


Applicable  Rules 

o  Rule  20 

(1)  On  motion,  the  Court  may  order  a  party  to  disclose  the  material 
facts  upon  which  the  party  relies  in  respect  of  an  issue  in  the 
proceeding  by  one  or  more  of  the  following  means; 

1.  An  affidavit  providing  details  of  the  material  facts. 

2.  An  affidavit  answering  specific  questions  stated  in  the  order. 

3.  An  affidavit  answering  questions  submitted  in  writing  by  a  party. 

4.  Submission  to  oral  examination  under  oath. 

5.  An  affidavit  specifying  relevant  documents. 

6.  The  production  of  relevant  documents. 

7.  Any  other  means  specified  in  the  order. 
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(2)  In  an  order  under  sub  rule  1,  the  Court  may  impose  such  terms  and 
give  such  directions  as  the  Court  considers  proper  in  the  circumstances. 


Commentary /Suggested  Practice 


Disclosure  of  a  party's  case  should  never  be  a  matter  which  must  await 
resolution  by  Court  order.  Nevertheless,  if  a  party  is  withholding 
information  from  you  that  is  essential  to  your  case,  Rule  20  allows  you  to 
request  the  Court  to  order  the  recalcitrant  party  to  disclose  the  missing 
facts.  Your  request  should  be  made  by  oral  motion  at  the  beginning  of  the 
next  Court  appearance  in  the  case. 


A  request  to  the  Court  that  a  party  be  ordered  to  submit  to  oral 
examination  under  oath  should  be  made  only  where  no  other  means  will 
supply  the  information  you  require.  Oral  examination  is  a  costly  and  time 
consuming  method  of  obtaining  evidence  which  usually  is  available  in  other 
ways. 


If  a  party  is  withholding  information  you  require  it  may  be  advisable,  as  an 
alternative  to  a  motion  for  disclosure,  to  proceed  directly  to  trial,  and  ask 
the  Court  to  penalize  the  non-disclosing  party  in  costs  (see  ch.  1 5). 


The  best  defence  to  any  motion  brought  against  the  Children's  Aid  Society 
under  Rule  20  is  evidence  that  the  Society  has  completely  disclosed  its  case. 


During  the  period  immediately  following  proclamation  of  the  new  Act,  it 
may  be  necessary  for  you  to  telephone  the  other  parties  or  their 
representatives  and  initiate  the  exchange  of  information.  You  may 
encounter  initial  resistance  to  the  disclosure  process,  particularly  by 
lawyers  who  are  unaccustomed  to  it  and  in  areas  where  there  has  not  been 
this  kind  of  exchange  between  Society  and  lawyers  for  the  other  parties  in 
the  past.  It  is  important  that  these  barriers  be  broken  down.  Your 
encouragement  and  assistance  will  do  much  to  achieve  that  goal. 
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9:  PRE-HEARING  CONFERENCE 


Applicable  Rules 


o  Rule  23 

(1)  For  the  purpose  of  resolving  or  narrowing  the  issues  or  of  settling 
the  procedures  at  a  Hearing,  the  Court,  at  any  stage  in  the  proceeding 
and  with  the  consent  of  the  parties,  may  convene  one  or  more  meetings 
of  the  parties  before  a  Judge  of  the  Court  or  a  person  designated  by  the 
Court. 

(2)  The  person  before  whom  a  meeting  under  subrule  1  is  convened 
shall  present  a  memorandum  of  the  matters  agreed  upon  by  the  parties 
at  the  meeting  to  the  parties  for  their  approval  and  shall  file  the 
memorandum. 

(3)  A  Judge  before  whom  a  meeting  under  subrule  1  is  convened  shall 
not  preside  at  the  Hearing  without  the  consent  of  the  parties. 


Suggested  Practice 


A  pre-hearing  conference  should  not  be  arranged  unless  and  until  you  have 
tried  to  settle  the  outstanding  issues  without  it.  It  is  essential  that  all 
discussion  of  the  case  between  the  parties  be  exhausted  before  any  pre- 
hearing  conference  is  held.  In  other  words,  the  parties  should  come  to  the 
pre-hearing  conference  with  the  degree  of  preparation  essential  to  a  trial  of 
the  issues.  If  each  party  to  the  proceedings  gives  consent,  an  informal 
meeting  of  the  parties  is  arranged  (e.g..  Judge’s  chambers)  with  a  Judge 
other  than  the  one  presiding  over  the  particular  case  or  with  a  person 
designated  by  the  presiding  Judge.  The  purpose  of  the  meeting  is  to  attempt 
to  resolve  by  discussion  any  matter  the  parties  have  not  been  able  to 
determine  by  their  own  meetings  so  that  a  full-blown  Hearing  is  not 
necessary.  The  exact  format  varies  with  the  practice  of  the 
mediator/judge.  In  some  cases,  the  lawyers  representing  the  parties  sit 
down  with  the  mediator/Judge  first  and  attempt  to  isolate  the  issues,  after 
which  their  clients  are  brought  in.  A  discussion  follows,  with  all  parties 
participating.  Other  Judges/mediators  prefer  to  meet  with  all  parties  and 
their  representatives  at  the  same  time.  Those  matters  which  are  resolved 
by  pre-hearing  conference  are  incorporated  into  a  memorandum  prepared  by 
the  mediator/Judge  which  is  then  filed  with  the  Court. 


You  should  be  alert  to  persons  in  your  community  who  might  be  suitable  to 
mediate  pre-hearing  conferences  (e.g.,  a  person  engaged  in  conciliation 
services,  a  retired  Judge)  and  suggest  them  to  the  Judge. 
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10:  MOTIONS 


Defining  the  'Motion* 


The  Rules  distinguish  those  matters  which  are  initiated  by  Application  (see 
p.  )  and  those  which  are  brought  before  the  Court  on  motion.  This  chapter 
is  concerned  with  motions.  A  'motion'  is  simply  a  request  made  to  the  Court 
by  one  of  the  parties  for  a  particular  order  that  is  ancillary  to  the  main 
issue  in  an  Application.  For  example,  in  a  Protection  Application  the  main 
issue  for  the  Court's  determination  is  the  child's  alleged  need  for  protection, 
and  the  appropriate  disposition  to  secure  the  protection.  A  'motions'  issue, 
on  the  other  hand,  includes,  for  example,  the  transfer  of  that  application  to 
another  Court  for  Hearing.  Most  ancillary  or  'side'  issues  can  and  should  be 
resolved  through  informal  discussions  by  the  parties  (see  p.  iS  )• 
Nevertheless,  where  parties  cannot  resolve  an  issue  outside  the  courtroom. 
Rule  60  stipulates  that  the  following  matters  be  brought  before  the  Court  by 
motion: 

o  request  for  an  order  transferring  the  proceeding  to  a  Provincial  Court 
(Family  Division)  in  another  county  or  district  (C.W.A.  1978,  s.l9(3)) 

o  request  for  an  order  to  produce  a  child  (C.W.A.  1978,  s.21(l)(b)) 

o  request  for  an  order  dispensing  with  service  of  a  Notice  of  the 

proceeding  on  the  child,  (C.W.A.  1978,  ss.28(8),  32(7),  37(4)  and  38(4)) 

o  request  for  an  order  for  assessment  (C.W.A.  1978,  s29(l)) 

o  request  for  an  order  concerning  disclosure  of  an  assessment  report  to 
the  child  (C.W.A.  1978,  s29(3)) 

o  request  for  an  order  stipulating  those  persons  to  be  present  at  a 

Hearing,  (C.W.A.  1978,  ss.33  and  57) 

o  request  for  an  order  respecting  interim  access  to  the  child  pending 
determination  of  a  Protection  or  Status  Review  application 

o  request  for  an  order  permitting  the  placement  of  the  child  in  a  home  of 
a  different  religion,  (C.W.A.  1978,  s44(6)) 

o  request  for  an  order  for  the  production  of  records,  (C.W.A.  1978,  s50) 

o  request  for  any  other  order  arising  from  a  matter  ancillary  to  the 

determination  of  the  main  issue  in  the  proceeding  (e.g.,  a  motion  to 
amend  an  Application). 
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When  does  an  issue  Become  a  'Motion' 


'Motion'  is  a  synonym  'request'.  Unless  a  party  is  requesting  the  Court  to 
make  a  particular  order  on  a  matter  ancillary  to  the  main  issue  before  it, 
the  issue  does  not  become  a  motion. 


Certain  Orders  do  not  have  to  be  'requested'.  The  presiding  Oudge  has  an 
obligation  to  determine  the  following  ancillary  matters  on  his  or  her  own 
initiative; 

o  the  child's  temporary  care  and  custody  pending  the  full  Hearing  of  the 
main  application 

o  presence  of  the  child  at  the  Hearing 
o  separate  legal  representation  for  the  child 
o  presence  of  press/public  at  the  Hearing 


Your  responsibility  in  these  instances  is  to  lead  any  evidence  you  wish  and  to 
make  submissions  on  the  point  the  Court  is  deciding.  You  do  not  have  to 
bring  a  motion  before  the  Court  to  have  these  matters  addressed  or  settled. 


In  some  cases  the  decision  on  an  ancillary  issue  is  'presumed'  unless  a  party 
requests  the  Court  to  order  otherwise.  For  example,  The  Child  Welfare  Act, 
1978  presumes  that  the  child  on  whose  behalf  the  main  Application  is 
brought  will  be  present  at  the  Hearing  at  which  his  future  care  is  being 
determined,  if  he  is  10  years  of  age  or  older  (see  p.  3^  ).  This  issue  becomes 
a  'motion'  only  if  you  or  another  party  requests  the  Court  to  overturn  that 
presumption  and  order  the  child  excluded. 


With  respect  to  other  subsidiary  issues,  the  Court  is  under  no  obligation  to 
consider  them  in  every  case,  but  may  raise  them  on  its  own  initiative  if  an 
order  is  appropriate  in  the  circumstances  of  the  particular  case.  For 
example,  the  Court  may  order  an  assessment  under  s29  of  the  Act  without 
being  specifically  requested  to  do  so  (see  T.M.  p.  85  ),  or  call  a  particular 
witness  under  s28(2). 


Once  again  a  motion  is  not  necessary  if  the  Court  acts  on  its  own  initiative. 
A  party  to  the  proceeding  may,  however,  make  submissions  when  the  Court 
directs  its  mind  to  the  particular  issue. 


Motions  are  categorized  procedurally  by  the  Rules  as  Motions  with  Notice  or 
Motions  without  Notice. 
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The  normal  procedure  anticipates  a  motion  with  notice  to  the  other  parties 
to  the  main  proceeding.  'Notice'  can  be  either  notice  of  the  Hearing  at 
which  the  Court  will  be  requested  to  determine  an  ancillary  issue  (i.e. 
Notice  of  the  Hearing  -Form  21)  or  Notice  of  the  Motion  itself  (Form  23). 


A  motion  without  notice  to  the  other  parties  is  an  acceptable  albeit 
exceptional  procedure  in  most  cases  either  because  of  the  nature  of  the 
motion  itself  or  because  of  the  urgency  with  which  the  Court's  decision  is 
required.  For  example,  a  request  for  an  order  for  substitutional  service  is 
by  its  very  nature  a  motion  without  notice  to  all  the  parties.  A  request  for 
an  order  terminating  access  to  a  child  may  be  heard  without  notice  to  all 
necessary  parties  if,  for  example,  there  is  a  risk  that  the  child  may  be 
kidnapped  by  the  person  exercising  the  right  of  access. 


Motions  may  be  brought  formally  (Notice  of  Motion  (Form  23)  with 
supporting  Affidavit  (Form  22)  or  informally  (oral  request)). 


How  Motions  are  Brought  Before  the  Court 


o  Rule  16 

(1)  A  motion  within  a  proceeding  shall  be  commenced  by  filing  an 
affidavit  in  the  prescribed  form,  but  where  all  parties  are  present  or 
represented  or  have  been  served  with  notice  of  the  Hearing  at  which  a 
motion  is  to  be  made  or  in  any  other  circumstances,  where  the  Court 
considers  it  appropriate,  the  Court  may  permit  a  party  to  make  a 
motion  orally. 


Commentary/Suggested  Practice 


Rule  16  gives  the  Court  discretion  to  allow  you  to  proceed  informally  (i.e. 
orally)  in  any  of  the  following  circumstances: 

o  all  parties  present 

o  all  parties  represented 

o  all  parties  served  with  notice  of  the  Hearing  at  which  you  intend  to 
make  your  request  (see  p.  35) 

o  any  other  circumstances  where  the  Court  considers  an  oral  motion 
appropriat". 


Formalized  motions  as  a  general  rule  may  be  particularly  inappropriate  in 
child  welfare  matters. 
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It  is  important  to  remember  that  the  Rules  address  practice  and  procedure 
in  matters  other  than  child  welfare  proceedings  (e.g.,  ancillary  matters 
under  The  Family  Law  Reform  Act  or  The  Reciprocal  Enforcement  of 
Maintenance  Orders). 


In  child  welfare  matters  you  should  try  to  persuade  the  Court  to  deal  with 
most  ancillary  matters  orally  as  part  of  the  main  proceeding  and  without 
undue  procedural  ’ceremony’  so  that  attention  can  be  centred  on  the 
determination  of  the  main  issue  in  the  particular  Application.  You  should 
always  be  sensitive  to  the  delay  inherent  in  the  scheduling  and  conduct  of  a 
separate  ’mini-hearing’  for  the  sole  purpose  of  determining  a  ’side’  issue. 


If  you  are  raising  an  issue  of  some  importance  and  the  other  parties  are 
either  absent  or  present  but  unaware  that  you  would  be  raising  the  issue  at 
that  particular  time,  the  Judge  may  prefer  to  have  the  issue  dealt  with  by 
oral  motion  at  the  next  appearance  to  preclude  any  taint  of  prejudice  or 
’surprise’.  In  this  way  a  party  has  an  opportunity  to  formulate  a  response  to 
the  issue  you  are  raising. 


Rule  16  also  permits  an  oral  motion  even  if  all  parties  have  not  been 
formally  notified  of  the  request  for  a  particular  order.  Your  responsibility 
is  to  satisfy  the  Court  that  in  the  circumstances  oi  your  case  an  oral  motion 
in  the  absence  of  notice  to  a  particular  party  is  appropriate.  For  example,  a 
request  for  an  order  terminating  visiting  rights  of  a  non  custodial  parent 
may  be  appropriate  to  an  oral  motion  without  notice  if  the  parent  appears  to 
have  lost  interest  in  the  visits  and  has  disappeared. 


Whether  the  Court  will  decide  an  ancillary  matter  in  the  absence  of  notice 
to  the  other  parties  will  depend  on  the  importance  of  a  determination  of  the 
issue  as  an  aid  to  the  decision  which  awaits  determination  by  the  Court. 


Rule  71(2)  gives  a  party  who  has  not  been  served  with  notice  a  remedy  in 
addition  to  those  provided  by  The  Child  Welfare  Act,  1978  relating  to 
variation  of  an  order  (see  T.M.  p.  76). 


o  Rule  71(2) 

(2)  On  motion  made  by  a  person  named  in  an  order  under  subrule  1 
within  seven  days  after  the  order  came  to  the  attention  of  the  person, 
the  court  may  vary  or  discharge  the  order. 
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Formed  Motions 


Applicable  Rules 

o  Rule  16 

(2)  Upon  the  filing  of  an  affidavit  commencing  a  motion,  the  clerk 
shall  issue  a  notice  of  motion  in  the  prescribed  form. 

(3)  The  notice  of  motion  issued  by  the  clerk  and  the  affidavit  shall  be 
served  together  on  all  parties  other  than  the  party  making  the  motion. 

o  Rule  58 

(1)  An  affidavit  filed  to  commence  a  motion  shall  be  in  Form  22. 

(2)  A  notice  of  motion  shall  be  in  Form  23. 


These  Rules  provide  a  formal  mechanism  for  bringing  any  of  the  requests 
enumerated  on  p.  4^  before  the  Court.  A  Notice  of  Motion  and  Affidavit  in 
support  of  the  Motion  may  be  prepared,  taken  to  the  Court  for  issue  under 
seal,  and  then  served  on  all  other  parties  to  the  action.  Because 

of  the  significant  time  lag  that  may  result,  you  should  use  this  more 
formalized  procedure  only  where  the  Court  instructs  you  to  do  so,  or  where 
an  issue  arises  which  must  be  resolved  before  the  next  scheduled  date  for 
Hearing. 


The  procedure  for  bringing  a  written  motion  before  the  Court  is  set  out  in 
Appendix  C. 


Proceeding  in  the  Absence  of  any  Notice  to  the  other  Parties 


Applicable  Rules 


o  Rule  17 

Where  the  court  is  satisfied  that  the  circumstances  of  the  case  are 
urgent  and  that  the  delay  necessary  to  serve  notice  of  a  motion  or 
the  serving  of  notice  of  a  motion  might  have  serious  consequences, 
the  Court  may  make  without  notice  any  one  or  more  of  the 
following  orders: 

1.  An  order  on  motion. 

2.  An  order  that  the  Hearing  be  expedited. 

3.  An  order  fixing  the  day  for  Hearing. 
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Commentary /Suggested  Practice 


If  you  invoke  the  more  formalized  method  of  bringing  a  motion  before  the 
Court,  Rule  17  allows  the  Court  to  make  the  order  you  request  without 
notice  to  the  other  parties  if  you  can  show  urgency  or  'serious  consequences' 
because  of  the  delay  inherent  in  serving  the  parties  with  a  Notice  of  Motion 
and  supporting  affidavit  (e.g.,  a  request  for  an  order  cutting  off  access). 


The  Court  is  likely  to  proceed  without  notice  to  a  party  only  if  the 
determination  of  the  matter  at  issue  cannot  await  formal  notification  of  all 
parties.  It's  main  worth  in  child  welfare  proceedings  rests  in  the  first 
branch  of  Rule  17  -  a  means  of  dealing  quickly  with  crisis  situations  (e.g., 
fear  that  a  person  is  preparing  to  kidnap  a  child).  On  the  other  hand,  a 
request  for  an  order  excluding  a  child  over  10  from  the  Hearing  might  be 
deferred  until  all  parties  have  been  given  notice. 


Rule  17  should  be  used  with  caution  if  you  are  relying  on  the  second  or 
"serious  consequences"  branch  of  the  Rule  as  the  reason  the  Court  should 
proceed.  In  some  cases  a  successful  motion  brought  under  this  Rule  can 
create  problems  greater  than  the  particular  success  you  have  achieved  by 
the  Court's  determination  in  your  favour.  If,  for  example,  an  order 
expediting  the  Hearing  of  the  application  is  obtained  without  notice  to  the 
other  parties,  the  legal  representative  for  an  absent  party  may  use  Rule 
71(2)  to  attack  the  order  on  the  basis  that  no  attention  was  paid  to  another 
party's  need  to  prepare  for  trial. 


Evidence  on  Motions 


Applicable  Rules 


o  Rule  18 

Evidence  on  a  motion  may  be  given, 

(a)  by  affidavit 

(b)  in  the  form  of  a  transcript  of  the  examination  of  a  witness 
summoned  under  Rule  25;  and 

(c)  with  the  permission  of  the  Court,  orally 

Commentary /Suggested  Practice 


Although  the  use  of  oral  evidence  should  always  be  seriously  considered,  for 
many  matters  to  be  brought  before  the  Court  on  motion  you  may  find  it  a 
more  efficient  use  of  your  time  to  introduce  affidavit  evidence  in  support  of 
the  determination  you  are  asking  the  Court  to  make,  rather  than  insisting 
that  the  person  who  is  to  give  proof  of  the  issue  be  present  in  Court.  In 
some  jurisdictions  evidence  by  affidavit  is  present  practice  and  you  will 
have  precedents  acceptable  to  the  3udge  of  your  Family  Court.  You  should, 
of  course,  continue  to  use  those  forms  of  affidavit.  For  those  of  you  who 
are  unfamiliar  with  the  affidavit  form  of  evidence,  a  few  samples  are 
appendixed,  upon  which  you  might  model  your  own.  (See  Appendices  A,  B  & 
C). 
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It  is  important  to  remember,  that  if  you  choose  affidavit  evidence  as  your 
mode  of  proof,  s.28(3)  of  The  Child  Welfare  Act,  1978  requires  that  the 
person  swearing  the  affidavit  have  personal  knowledge  of  the  facts  set  out 
in  the  affidavit.  Affidavit  evidence  may  be  particularly  appropriate  if  you 
are  asking  the  Court  for  an  order  to  produce  (see  p.il)  or  to  prove  the  child's 
apprehension  (see  p.tt). 


Transcripts  of  an  examination  of  a  witness  summoned  under  Rule  25  should 
be  used  as  rarely  as  possible  because  of  the  inherent  delay  and  expense.  In 
most  cases  it  will  be  preferable  to  ask  the  Court  to  allow  oral  evidence  and 
summon  the  witness  for  that  purpose. 


Orders  on  Motions 


If  the  parties  were  present  at  the  time  the  motion  was  decided,  or  served 
with  either  notice  of  the  Hearing  at  which  the  motion  was  made  or  notice  of 
the  motion  itself,  it  is  not  necessary  to  take  out  a  formal  order  embodying 
the  decision  unless  the  Judge  orders  otherwise. 


If,  however,  the  order  on  the  motion  was  made  without  notice  to  the  other 
parties.  Rule  71  requires  the  order  to  be  taken  out  and  served  on  the  other 
parties.  Preparation  of  the  order,  responsibility  for  obtaining  the  Judge's 
signature  on  the  order  and  service  of  the  order  on  the  other  parties  is  the 
responsibility  of  the  party  who  has  brought  the  motion  before  the  Court. 


Rule  71  (1)  stipulates  as  follows; 

Where  the  Court  makes  an  order  on  motion  without  notice,  the  clerk  shall 
issue  the  order  under  the  seal  of  the  court  in  Form  33  and  the  order  and  any 
affidavit  filed  on  the  motion  for  the  order  shall  be  served  together  within 
such  time  as  the  Court  directs  on  every  party  other  than  the  party  who 
made  the  motion  unless  the  Court  orders  otherwise. 


Commentary/Suggested  Practice 


If  an  order  must  be  taken  out  under  this  Rule  you  should  ask  the  Court  at 
the  time  the  motion  is  heard  to  stipulate  the  time  within  which  the  order 
must  be  served  and  the  method  of  service.  In  most  cases  the  Court  will 
probably  permit  you  to  serve  the  Order  by  ordinary  mail  sent  to  the  person's 
last  known  address. 


56 


Even  if  the  order  has  been  made  without  notice  to  a  party,  the  Court  has 
discretion  to  relieve  you  of  the  primary  responsibility  in  Rule  71  to  take  the 
Order  out  and  serve  it.  If  the  formal  'taking  out'  and  service  of  the  order 
has  no  practical  purpose  in  the  circumstances  of  your  particular  case  (e.g.,  a 
party  who  has  appeared  in  the  proceedings  and  then  disappeared),  you  should 
ask  the  Court  to  exercise  that  discretion. 


Tciking  out  the  Order 


Two  options  are  available  once  the  Judge  has  heard  the  evidence  in  support 
of  the  motion,  and  the  submissions  of  counsel,  and  given  his  decision  in  the 
matter; 

1)  If  you  are  confident  of  obtaining  the  relief  you  have  requested  and  the 
form  it  will  take,  you  might  consider  bringing  with  you  to  Court  a  draft 
order  prepared  for  the  Judge's  signature.  After  the  Judge  has  given  his 
decision  orally,  the  draft  Order  may  be  submitted  to  him  for  signature. 
A  signed  copy  of  the  order  is  then  served  on  the  absent  parties  in 
accordance  with  the  Judge's  instructions.  This  approach  is  particularly 
useful  if  you  are  seeking  an  order  to  produce  (see  p.Jl  ). 


2)  If  you  cannot  anticipate  what  form  the  relief  will  take  if  the  motion  is 
successful,  it  may  not  be  an  efficient  use  of  your  time  to  have  the  draft 
order  prepared  as  in  option  1.  If  you  do  not  have  a  draft  order 
prepared,  the  Judge  will  write  his  oral  pronouncement  on  the  Court's 
copy  of  the  motion  (or  on  any  other  document  filed  in  the  proceeding). 
That  wording  of  the  'endorsement'  must  be  transported  to  the  formal 
order  you  will  prepare  after  you  leave  the  Court.  To  avoid  error,  you 
should  ask  for  a  copy  of  the  endorsement  before  you  leave  the  Court. 
The  order  you  prepare  is  then  taken  to  the  Court,  signed  and  issued  by 
the  Clerk  under  seal,  and  returned  to  you  for  service  on  the  absent 
parties.  Any  affidavit  filed  in  support  of  the  motion  must  also  be 
served  with  the  order. 


Rule  28(2)permits  the  Clerk  of  the  Court  to  sign  an  order. 


Some  Specific  Examples  of  'Motions'  Matters 


Motions  at  the  First  Appearance 


1.  Transfers  to  another  Jurisdiction 


o  Rule  67 

(1)  Notice  of  a  motion  to  transfer  a  proceeding  under  Part  II  of  the 
Act  to  another  Court  shall  be  served  on  the  Children's  Aid  Society  in 
the  other  county  or  district. 
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Commentary/Suggested  Procedures 


If  a  party  wishes  the  proceeding  transferred  to  another  county  or  district, 
section  19(3)  of  the  new  Act  requires  the  request  to  be  made  before  the 
Court  hears  the  application. 


The  request  should  be  made  at  the  first  appearance  wherever  possible, 
supported  by  affidavit  or  oral  evidence  that  it  is  more  convenient  to  have 
the  matter  heard  in  the  alternate  Court  and  proof  that  you  have  served  the 
Children's  Aid  Society  in  the  alternate  county  or  district  with  Notice  of  the 
motion  (Form  23).  In  most  cases,  the  residence  of  the  parties  and/or 
necessary  witnesses  will  form  the  basis  of  your  motion. 


It  may  be  reasonable  to  indicate  to  the  Court  that  the  Society  has  in  fact 
been  contacted,  is  consenting  to  the  transfer  and  is  prepared  to  assume  the 
case.  If  all  parties  to  the  application  consent  to  the  transfer,  their 
agreement  may  be  stated  to  the  Judge  in  support  of  an  order  on  consent.  If 
the  parties  are  not  in  agreement,  the  Judge  must  be  satisfied  that  it  is  more 
convenient  for  the  Court  in  the  alternate  county/district  to  hear  the  case 
than  the  one  in  which  the  application  has  been  filed. 


How  the  Judge  measures  'convenience'  will  depend  on  the  circumstances  of 
each  case.  You  may  wish  to  use  this  provision  to  return  a  runaway  to  the 
community  in  which  he  normally  resides  so  that  he  may  be  dealt  with  by 
that  Court. 


If  the  Judge  orders  the  transfer,  it  is  the  responsibility  of  the  Children's  Aid 
Society  which  has  brought  the  child  before  the  Court  to  ensure  that  the 
child's  file  is  in  the  hand  of  the  Society  in  the  county  or  district  to  which  the 
matter  has  been  transferred. 


2.  Order  to  Produce 


Rule  67(2)  allows  the  Children's  Aid  Society  to  obtain  an  order  to 
produce  without  notice  to  anyone.  The  order  is  then  served  on  the 
person  who  has  the  child's  custody  (see  also  p.  11). 
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Motions  at  the  Full  Hearing  of  the  Application 


Requests  for  orders  which  are  likely  to  arise  at  this  stage  of  the  proceeding 
(if  they  arise  at  all)  may  include: 

o  presence  of  the  child  at  the  Hearing 

o  presence  of  the  press  or  the  public  at  the  Hearing 

o  an  order  that  a  particular  person  attend  for  a  clinical  assessment 
o  an  order  that  an  assessment  report  not  be  disclosed  to  the  child. 


The  Child's  Presence  at  the  Hearing 


The  presumptions  in  The  Child  Welfare  Act,  1978  regarding  this  issue  are 
based  on  a  watershed  age  of  10  years. 


Whether  the  child  is  to  be  present  is  a  matter  which  should  be  resolved  by 
discussion  among  the  parties.  Obviously  the  child's  wishes  should  be  given 
some  weight.  He  should  not  be  forced  to  be  present  if  he  clearly  does  not 
want  to  be,  nor  should  he  be  excluded  from  the  Courtroom  if  it  is  important 
to  him  to  be  there,  keeping  in  mind  the  tests  set  out  in  s.  33  of  the  Act. 


If  the  matter  cannot  be  settled  by  agreement  and  you  want  to  raise  the  issue 
of  the  child's  presence  and  his  attendant  right  to  Notice,  the  first 
appearance  may  be  the  most  appropriate  time  (see  p.  Sff).  It  may  also  be 
raised  on  a  separate  motion  or  at  the  next  appearance  if  the  3udge  wishes  to 
defer  this  decision  until  legal  counsel  is  appointed  for  the  child,  or  until  his 
parents  have  been  served  with  notice  and  given  an  opportunity  to  respond  to 
the  issue. 


If  you  are  asking  that  the  older  child  be  excluded  you  should  be  prepared  to 
introduce  some  evidence  addressing  the  potential  injury  to  the  child's 
emotional  health.  If  you  are  seeking  the  admission  of  the  younger  child,  you 
must  show  in  addition  that  the  Hearing  would  be  'understandable'  to  the 
child  (C.W.A.s  33(b)).  The  type  of  evidence  which  will  be  received  in 
satisfaction  of  these  tests  will  depend  on  the  preference  of  the  presiding 
Judge. 
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Presence  of  the  Press  or  Public 


Applicable  Rule 


o  Rule  86 

At  the  commencement  of  a  hearing  under  Part  II  of  the  Act  the  Court 
shall  indicate  whom  the  Court  intends  to  permit  to  attend  the  hearing 
and  shall  inform  those  persons  of  the  prohibitions  against  disclosure  of 
information  set  out  in  subsection  7  of  section  57  of  the  Act. 


Commentary/Suggested  Practice 


Section  57(2)  of  The  Child  Welfare  Act,  1978  gives  the  Court  discretion  to 
admit  to  the  Hearing  any  member  of  the  public  who  requests  permission  to 
observe.  The  ruling  must  consider: 

1.  the  wishes  and  interests  of  the  parties 

2.  the  emotional  effect  on  any  child  who  is  present  at  the  Hearing  of  other 
persons  in  the  Courtroom 


Thus,  if  you  are  concerned  about  the  presence  of  additional  persons  in  the 
Courtroom,  you  can  articulate  your  concerns  to  the  Judge  at  this  time.  No 
motion  is  required  unless  you  are  specifically  raising  the  issue  (see  p.50). 


The  new  Act  gives  to  two  representatives  of  the  media  (or  such  greater 
number  as  the  Court  permits)  a  right  to  be  present  at  any  Hearing  under 
Part  II  of  the  Act,  unless  the  Court  is  persuaded  that  the  presence  of  the 
media  or  the  reporting  would  be  injurious  to  the  emotional  health  of  any 
child  before  the  Court  (see  T.M.  p.  65). 


In  cases  where  more  than  two  media  representatives  seek  entry,  the  Court 
staff  should  explain  to  them  that  they  are  to  choose  from  amongst 
themselves  or  in  the  alternative,  ask  the  Court  to  either  designate  the  two 
who  are  to  be  admitted  or  augment  their  number  as  permitted  by  s57(6)  of 
the  Act.  You  may  wish  to  speak  to  the  ’emotional  health’  issue  at  that  time. 


Quite  apart  from  any  preliminary  ruling,  a  party  may  ask  the  Court  at  any 
stage  of  the  proceeding  to  exclude  any  or  all  of  the  press  for  any  part  of  the 
Hearing,  on  the  basis  that  the  presence  of  the  media  at  that  point  would  be 
injurious  to  the  emotional  health  of  the  child. 
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Assessment  Orders 


The  Judge  does  not  have  to  be  asked  to  order  a  particular  person  to  attend 
for  assessment.  The  Court  may  decide  on  its  own  initiative  to  do  so,  if, 
after  finding  the  child  in  need  of  protection,  the  Judge  wishes  an  assessment 
report  to  assist  him  in  choosing  an  appropriate  disposition  (e.g.,  order  for 
supervision.  Society  wardship  or  Crown  wardship). 

Section  29(1)  permits  a  party  to  request  the  Judge  to  order  a  assessment  of 
the  child,  a  parent  of  the  child,  or  any  other  person  in  whose  charge  the 
child  has  been  or  may  be  (see  T.M.  p.  83). 

The  Court  will  probably  allow  the  motion  to  be  made  orally  since  all  parties 
are  likely  to  be  in  Court  when  the  request  is  made  (see  p.  51). 

A  request  for  an  assessment  order  is  appropriate  only  if: 

1.  assessment  resources  are  available  in  the  community 

2.  the  assessor  agrees  to  perform  the  assessment  and  report  its  results  to 
the  Court 

3.  the  assessment  is  funded 

4.  the  assessment  is  necessary  to  the  Court's  decision  regarding  proper 
disposition  of  the  application. 

A  party  wishing  an  assessment  should  be  prepared  to  name  the  assessor  and 
produce  written  (e.g.,  a  letter)  or  oral  evidence  of  the  person's  consent  to 
perform  the  assessment. 


Disclosure  of  the  Assessment  Report  to  the  Child 


There  is  a  presumption  under  s29(3)  of  The  Child  Welfare  Act,  1978  that  the 
child  over  10  years  of  age  receives  a  copy  of  the  assessment  report  unless  it 
is  established  to  the  Court's  satisfaction  that  the  effect  of  the  contents 
would  be  injurious  to  the  child's  emotional  health  and  a  corresponding 
presumption  that  a  child  under  10  years  of  age  does  not,  unless  the  Court 
considers  it  reasonable  in  the  circumstances.  If  you  can  foresee  the 
likelihood  that  the  report  will  contain  sensitive  information,  the  issue  of 
disclosure  to  the  child  should  be  addressed  at  the  time  the  Court  makes  the 
order  for  assessment. 


In  most  cases  you  will  probably  not  be  able  to  predict  potential  injury  to  the 
child's  emotional  health  at  the  time  the  order  for  assessment  is  made.  Thus, 
it  may  be  advisable  to  ask  the  presiding  Judge  to  withhold  disclosure  of  the 
report  to  the  child  until  the  parents,  their  counsel  and  the  Society  have  had 
an  opportunity  to  examine  it  for  sensitive  information  which  might  make  a 
motion  for  non  disclosure  advisable  in  the  circumstances.  That  motion  may 
be  most  appropriately  brought  at  the  next  Hearing.  The  person  conducting 
the  assessment  is  likely  in  the  best  position  to  speak  to  the  disclosure  issue, 
and  should  be  asked  to  address  it  in  a  covering  letter  sent  to  the  Court  with 
the  report  itself. 
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11:  WITNESSES 


Securing  Their  Attendance  at  Court 


Applicable  Rules 


o  Rule  25 

(1)  On  request  of  a  party,  the  clerk  shall  issue  a  summons  to  a  witness 
in  the  prescribed  form. 

(2)  Sub  rule  1  applies  in  addition  to  the  provisions  of  subsection  2  of 
section  28  of  The  Child  Welfare  Act,  1978  governing  the  issue  of  a 
summons  to  a  witness. 

(3)  A  summons  to  a  witness  shall  be  served  on  the  witness  together 
with  the  witness  fee  prescribed  in  the  Tariff. 


Commentary /Suggested  Practice 


Witnesses  should  be  formally  summoned  to  Court  if  you  fear  they  will  not 
otherwise  appear. 


If  you  must  serve  the  witness  with  a  formal  summons,  the  summons  must  be 
accompanied  by  the  witness  fee  prescribed  by  the  tariff  (see  Appendix  A  and 
D).  Each  party  pays  for  his  own  witnesses. 


You  should  continue  to  encourage  witnesses,  both  lay  and  expert,  to  attend 
Court  voluntarily  for  the  purpose  of  giving  evidence  in  the  case.  The  Rules 
do  not  require  any  remuneration  to  witnesses  who  voluntarily  appear  to  give 
evidence.  Nevertheless,  if  a  voluntary  witness  fails  to  appear.  Rule  26 
cannot  be  invoked  (see  p>2 ). 


Whenever  possible,  all  witnesses,  but  particularly  those  who  are  being  called 
to  give  expert  evidence  ,  should  be  scheduled  with  as  little  disruption  in 
their  time  as  possible.  A  witness  is  much  more  likely  to  give  willingly  of  his 
time  if  he  knows  that  an  effort  will  be  made  to  have  his  evidence  given 
without  unnecessary  delay.  You  might  ask  the  Court  as  a  courtesy  at  the 
beginning  of  the  Hearing  to  hear  a  particular  witness  'out  of  turn',  stressing 
the  time  constraints  under  which  the  witness  has  appeared.  For  example, 
expert  witnesses  are  invariably  willing  to  be  available  at  a  certain  time  or 
within  a  particular  time  frame  on  a  telephone  call.  You  might  address  the 
Judge  at  the  beginning  of  the  Hearing  in  the  following  manner: 
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"Your  Honour,  Dr.  Brown,  a  paediatrician  at  the  local  hospital 
has  agreed  to  give  evidence  on  this  matter  and  will  be  available 
on  14-5  minutes  notice  from  his  office.  1  would  like  to  notify  Dr. 
Brown  that  he  will  be  needed  at  2:30  p.m.  and  would  ask  the 
Court's  indulgence  to  allow  Dr.  Brown  to  give  his  evidence  as 
soon  as  possible  after  he  arrives  and  to  allow  him  to  leave  when 
his  evidence  is  completed". 


The  minor  disruption  in  the  presentation  of  your  case  that  may  result  by 
your  attempt  to  convenience  a  witness  is  well  balanced  by  the  goodwill 
engendered  in  the  witness  and  in  the  Court  for  the  consideration  you  have 
shown  to  a  valuable  resource  person.  Timing  your  witnesses  so  that  they  do 
not  need  to  sit  waiting  in  the  hall  through  a  lengthy  case  is  not  unusually 
difficult  and  may  be  effected  with  no  consequent  loss  of  continuity  to  your 
case. 


If  a  Witness  Fails  to  Appear  in  Response  to  a  Summons 


o  Rule  26 

Where  the  Court  is  satisfied  that  a  summons  to  a  witness  and  the 
prescribed  witness  fee  were  served  on  a  witness  who  failed  to  attend  or 
to  remain  as  required  by  the  summons  and  that  the  presence  of  the 
witness  is  necessary  for  the  determination  of  an  issue  in  a  proceeding, 
the  Court  may  issue  a  warrant  in  Form  3  for  the  arrest  of  the  witness 
and  may  cause  him  to  be  released  on  such  terms  as  are  contained  in  the 
warrant  or  as  the  Court  considers  proper. 


Commentary/Suggested  Practice 


You  should  note  that  the  Court  may  in  its  discretion  issue  a  warrant  for  the 
arrest  of  a  witness  only  if  the  witness  has  been  formally  summoned,  and  you 
can  convince  the  Judge  that  the  presence  of  the  witness  is  necessary  for  the 
determination  of  an  issue  in  the  proceeding.  The  original  summons  and 
proof  of  service  must  be  filed  with  the  Court  if  you  wish  to  invoke  this  Rule. 
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Summoning  the  Assessor 
o  Rule  70 

Where  the  report  of  an  assessment  ordered  under  section  29  is  filed,  a 
party  may  summon  as  a  witness  and  cross-examine  the  person  who  made 
the  assessment  and  may  give  evidence  in  reply. 


Commentary/Suggested  Practice 


If  the  Court  orders  an  assessment  under  section  29  of  The  Child  Welfare 
Act,  1978  any  party  to  the  proceeding  may  summon  the  person  who  has 
conducted  the  assessment  and  cross-examine  him. 


Unless  examination  or  cross-examination  of  the  assessor  is  important  to  the 
success  of  your  case,  you  should  not  summon  the  assessor  for  the  purpose  of 
this  cross-examination.  If  you  are  happy  with  the  assessment,  it  is  not 
necessary  to  go  behind  it  unless  you  wish  to  offset  another  less  favourable 
assessment.  You  should,  however,  be  prepared  for  the  possibility  that  an 
other  party  may  summon  the  assessor  to  be  cross-examined. 


If  a  Witness  Cannot  Attend  the  Hesiring 


o  Rule  27 

The  Court  may  order  that  a  witness  who  is  incapable  of  attending  or  is 
otherwise  not  available  to  attend  a  Hearing  be  examined  under  oath 
before  a  person  named  in  the  order  at  a  place  named  in  the  order  and 
may  receive  the  transcript  of  the  examination  in  evidence. 


Commentary/Suggested  Practice 


The  examination  under  oath  of  a  witness  who  cannot  attend  the  Hearing  is 
costly  and  time  consuming  and  should  be  considered  only  where  the  person's 
evidence  is  crucial  to  the  case,  and  where  he  or  she  is  unable  to  attend  the 
Court  Hearing  because  of  health  problems  or  excessive  travel  costs. 


The  examination  under  oath  is  conducted  before  a  special  examiner. 
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12:  HEARING 


The  Issues 


Two  primary  issues  must  be  determined  by  the  Court: 

1.  whether  the  child  is  in  need  of  protection  within  the  ambit  of  Part  11  of 
the  Act 

2.  if  so,  what  disposition  under  s.  30  of  the  Act  will  secure  his  protection. 


Pre-hearing  discussions,  if  properly  utilized,  will  have  isolated  those  issues 
that  can  be  settled  and  those  that  cannot.  The  Court  should  be  informed  at 
the  commencement  of  the  Hearing  of  those  issues  which  have  been  resolved, 
the  decision  reached  and  progress  made  in  any  other  matters.  You  may  file 
an  agreed  statement  of  facts  setting  out  the  issues  that  have  been  resolved 
(see  Appendix  A  ),  or  detail  the  concensus  you  have  reached.  The  only  issues 
which  will  be  tried  by  the  Court  are  those  which  are  still  contested,  or 
issues  agreed  upon  by  the  parties  but  where  the  3udge  questions  the 
agreement  of  the  parties  because  it  does  not  seem  to  be  in  the  child’s  best 
interest. 


When  you  speak  to  the  issue  of  an  appropriate  disposition  of  the  case,  it  is 
important  that  any  plan  for  the  child's  care  make  clear  exactly  what  is 
expected  of  the  parents  and  what  help  will  be  offered  by  the  Children's  Aid 
Society.  If  a  supervision  order  is  being  requested,  the  terms,  conditions  and 
expectations  should,  if  possible,  be  reduced  to  writing  and  discussed  prior  to 
the  full  Hearing  of  the  Application  with  those  persons  who  will  be  affected 
by  the  supervision  status,  (usually  the  child  and  his  custodial  parent)  if  the 
Court  orders  it.  Placing  before  the  Court  the  alternative  plans  you  have 
considered,  and  your  reasons  for  rejecting  them  in  the  circumstances  of  the 
case  assists  the  Court  in  weighing  the  decision  you  have  reached. 


Evidence 


What  evidence  may  or  may  not  be  used  in  Court  and  the  value  of  alternate 
forms  of  evidence  will  depend  on  the  circumstances  of  each  case.  The 
provisions  relating  to  evidence  in  The  Child  Welfare  Act,  1978  are  discussed 
in  T.M.  ch.  12.  Evidentiary  matters  in  general  are  governed  by  The 
Evidence  Act,  R.S.O.  1970  c.  151. 


1.  The  standard  that  must  be  met  in  proving  a  case  under  the  Act  is  the 
so-called  civil  standard  of  'balance  of  probabilities'.  In  other  words,  the 
case  must  be  proved  on  a  balance  of  probabilities.  The  degree  of 
probability  required  is  commensurate  with  the  allegations  made  and  the 
order  sought. 
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2.  Whether  evidence  is  to  be  given  by  a  child  and  what  weight  is  to  be 
given  to  that  evidence  must  be  considered  in  light  of  the  age,  maturity, 
intelligence  and  experience  of  the  child.  See  section  19  of  The 
Evidence  Act,  R.S.O.  1970  c.  151. 

3.  Although  expert  evidence  may  be  necessary  in  the  circumstances  of  a 
case,  you  should  not  swamp  the  Court  with  experts. 

4.  Any  person  may  be  summoned  by  the  Court,  or  on  request  of  any  party, 
by  a  Clerk,  Judge  or  a  justice  of  the  peace  to  testify  and  produce 
records  and  other  documents  as  required. 

5.  Evidence  may  be  introduced  by  affidavit  if  the  affidavit  is  confined  to 
facts  within  the  personal  knowledge  of  the  person  making  the  affidavit. 

Affidavits  should  be  used  whenever  possible  to  reduce  the  number  of 
persons  who  must  attend  Court,  and  particularly  for  ancillary  or  non 
contentious  issues. 

If  you  have  the  agreement  of  the  other  parties  the  particular  facts  in 
your  affidavit  before  you  place  the  affidavit  before  the  Court,  the 
Judge  may  readily  admit  the  affidavit  into  evidence. 

Acceptance  of  affidavit  evidence  is  in  the  discretion  of  the  Court.  The 
Court  may  find  affidavit  evidence  particularly  useful  if  it  is  requested 
to  make  an  order  on  motion  without  notice,  and  wishes  an  affidavit 
filed  in  support  of  the  motion  served  together  with  the  order  (see  p.  ). 
On  the  other  hand,  the  Judge  may  prefer  oral  evidence  where  it  is 
important  to  assess  the  witness,  to  have  the  evidence  tested  on  the 
anvil  of  cross-examination,  or  to  put  questions  to  the  witness  that  the 
Judge  considers  appropriate. 

6.  Evidence  of  the  past  conduct  of  a  person  may  be  permitted  if  the  Court 
considers  it  relevant  to  the  issue  of  the  child's  placement.  The 
evidence  may  relate  to  that  person's  conduct  towards  the  child  who  is 
the  subject  to  the  proceeding  or  any  child  who  is  or  has  been  in  that 
person's  care.  Written  or  oral  statements  or  reports  may  be  admitted  if 
the  Court  considers  them  relevant  from  a  prior  proceeding. 

7.  The  burden  of  proving  that  the  parent's  rights  should  be  superseded  is  on 
the  Children's  Aid  Society  throughout.  It  does  not  shift  to  the  parents 
simply  because  the  child  may  have  been  in  the  Society's  care  at  some 
previous  time. 

8.  A  party  wishing  to  introduce  medical  reports  in  evidence  must  comply 
with  the  notice  and  production  requirements  of  sections  36  and  52  of 
The  Evidence  Act. 

9.  Second  hand  information  in  a  medical  report  may  be  admissible  to  show 
the  basis  for  the  opinion  contained  in  the  report,  subject  to  the  Judge's 
discretion  to  exclude  highly  prejudicial  evidence. 
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10.  Reports  of  social  workers  containing  hearsay  evidence  may  be 
admissible  as  business  records  if  the  requirements  of  s.  36  of  The 
Evidence  Act  are  met.  However,  the  hearsay  does  not  necessarily 
establish  the  truth  of  the  overheard  statements. 

11.  A  social  worker  may  use  his/her  notes  in  Court  only  to  refresh  his  or 
her  memory,  if  the  report  is  not  introduced  into  evidence. 
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13:  ORDERS 


Generally 


An  'order'  whether  oral  or  cast  in  a  formal  document,  embodies  the  decision 
the  Court  makes  on  a  particular  issue  in  the  proceeding  and  is  preserved  in 
the  Court's  record  of  the  proceeding.  As  soon  as  the  Order  is  pronounced  in 
Court  and  endorsed  by  the  Judge,  it  takes  effect. 


Types  of  Orders 


The  Court  may  make  any  of  the  following  types  of  orders  under  Part  II  of 
The  Child  Welfare  Act,  1978: 

a)  interim  orders: 

e.g.  an  order  adjourning  the  Hearing 

e.g.  an  order  for  temporary  care  and  custody  of  the  child  during  an 
adjournment  period,  with  or  without  provision  for  access  to  the 
child. 

b)  interlocutory  orders: 

e.g.  an  order  transferring  the  proceeding  to  another  jurisdiction 
e.g.  an  order  for  substitutional  service  of  notice  of  the  proceedings 
e.g.  an  order  dispensing  with  notice 
e.g.  an  assessment  order. 


The  Child  Welfare  Act,  1978  obliges  the  Court  to  make  certain  interlocutory 
orders  even  if  a  party  has  not  requested  the  Court  to  consider  the  particular 
issue: 

e.g.  the  child's  presence  at  the  Hearing 

e.g.  separate  legal  representation  for  the  child  (*not  yet  proclaimed) 
e.g.  who  may  be  present  in  the  Courtroom  during  the  Hearing. 
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c)  final  orders  (final  in  the  sense  that  the  order  determines  the  main  issue 
in  the  application); 

e.g.  an  order  for  supervision 

e.g.  an  order  for  Society  wardship 

e.g.  an  order  for  Crown  wardship 


d)  corollary  orders  (an  order  which  appears  in  the  final  disposition  of  the 
case,  but  is  subsidiary  to  the  main  relief  sought); 

e.g.  an  order  that  the  parents  contribute  to  the  cost  of  their  child's 
care  if  he  is  committed  to  the  care  and  custody  of  a  Children's  Aid 
Society  (see  p.77) 

e.g.  an  order  for  costs  (see  p.7S  ). 


Orders  made  on  the  Consent  of  all  Parties 


Applicable  Rules 


o  Rule  24 

Subject  to  Rule  69,  the  Court  may  make  any  order  authorized  by  these 
Rules  or  the  Act  governing  the  proceeding  on  consent  of  the  parties 
without  a  Hearing. 


o  Rule  69 

The  Court  shall  not  make  an  order  on  consent  of  the  parties  under 
subsection  1  of  section  30  of  the  Act  (supervision  or  wardship  order) 
unless  the  parties  agree  on  the  facts  on  which  the  order  is  based,  and  a 
Hearing  is  held. 


Commentary /Suggested  Practice 


The  Child  Welfare  Act,  1978  requires  a  Hearing  to  determine  a  child's 
alleged  need  for  protection,  irrespective  of  the  consent  of  the  parties  to  the 
application. 


71 


The  Hearing  that  is  required  under  Rule  69  may  be  simplified  by  filing  an 
agreed  statement  of  facts  (see  Appendix  A)  or  by  giving  the  statement 
orally. 


Although  considerable  time  may  be  saved  by  a  consent  order,  you  must,  of 
course,  consider  what  you  are  giving  up  to  obtain  that  consent.  The  obvious 
advantages  of  agreement  must  be  weighed  against  the  loss  of  evidence  on 
the  record  that  you  may  require  if  the  child's  status  is  brought  back  to  Court 
for  review  at  some  future  time.  For  example,  if,  in  order  to  obtain  a 
consent,  you  have  agreed  to  delete  any  mention  of  abuse  in  your  agreed 
statement  of  facts,  the  abuse,  which  may  at  this  Hearing  be  provable  or 
admitted,  will  not  be  mentioned  on  the  court  record.  Witnesses  may  be 
unavailable  to  testify  to  that  abuse  at  some  future  date  and  you  therefore 
risk  a  paucity  of  evidence  if  abuse  is  alleged  at  the  time  of  the  status 
review  as  a  reason  for  continuing  Society  care  of  the  child. 


Whether  an  Order  is  to  be  issued  and  served  on  the  Parties 


As  a  general  rule,  if  all  necessary  parties  are  present  in  Court  or  have  been 
served  with  notice  of  the  application,  it  is  not  necessary  to  take  out  a 
formal  Order  embodying  any  of  the  following  oral  pronouncements  of  the 
presiding  3udge 

an  order  adjourning  the  Hearing 

an  order  for  the  child's  temporary  care  and  custody  during  the 
adjournment  period 

an  order  expediting  the  Hearing  of  an  application  because  of  an 
emergency 

an  order  terminating  access  to  the  child  prior  to  the  full  Hearing  where 
there  is  fear  of  kidnapping  by  the  person  having  the  right  of  access 
an  order  for  supervision 
an  order  for  Society  wardship. 


Some  orders  may  be  taken  out  and  served  on  the  parties  if  you  wish  to  do  so. 
For  example,  an  order  for  supervision  of  the  child  should  as  a  general  rule  be 
issued  and  served  on  the  child's  custodian,  if  the  Court  has  attached  terms 
and  conditions  relating  to  the  method  of  supervision.  It  may  be  advisable  to 
take  out  a  temporary  care  and  custody  order  placing  the  child  with  a  person 
other  than  his  parents  or  the  Society  (e.g.,  interim  care  by  a  grandparent)  so 
that  the  person  has  proof  of  his  custodial  right  in  any  emergency. 


You  may  wish  to  take  out  some  orders  and  retain  them  in  your  file,  even 
though  there  is  no  requirement  to  do  so.  For  example,  it  may  be  advisable 
to  have  on  file  an  order  for  access,  in  the  event  that  the  terms  of  the  access 
require  clarification  at  a  later  time.  Similarly,  you  may  wish  to  take  out  an 
order  transferring  the  application  to  another  Court  so  that  you  and  the 
recipient  Society  have  a  copy  in  your  files. 
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Orders  which  must  be  taken  out  and  served  on  the  Parties 


The  Rules  require  the  following  orders  to  be  taken  out,  issued  by  the  Clerk 
of  the  Court  and  served  on  the  other  parties  to  the  proceeding: 


1.  Crown  Wardship 


Rule  72(2)  requires  the  applicant  to  embody  an  oral  pronouncement  of 
Crown  wardship  in  a  formal  order  (see  Appendix  B),  have  it  issued  by 
the  Clerk  under  seal  and  served  on  the  other  parties  to  the  proceeding 
and  a  Director  of  Child  Welfare. 


2.  Orders  made  on  Motion  without  Notice  to  the  other  Parties 


o  Rule  48 

(1)  Where  the  Court  makes  an  order  on  motion  without  notice,  the 
clerk  shall  issue  the  order  under  the  seal  of  the  Court  in  Form  15 
and  the  order  and  any  affidavit  filed  on  the  motion  for  the  order 
shall  be  served  together  within  such  time  as  the  Court  directs  on 
every  party  other  than  the  party  who  makes  the  motion. 

o  Rule  7 

Where  these  Rules  or  an  order  of  the  Court  prescribes  a  period  of 
time  for  the  taking  of  a  step  in  a  proceeding,  the  time  shall  be 
counted  by  excluding  the  first  day  and  including  the  last  day  of  the 
period,  and  where  the  last  day  of  the  period  of  time  fails  on  a 
Saturday  or  a  holiday,  the  period  shall  be  deemed  to  end  on  the  day 
next  following  that  is  not  a  Saturday  or  a  holiday. 

o  Rule  8 

The  Court,  at  any  time,  may  lengthen  or  shorten  a  period  of  time 
prescribed  by  these  Rules  or  by  an  order  of  the  Court  upon  such 
terms  as  the  Court  considers  proper  in  the  circumstances. 
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Commentary/Suggested  Practice 


As  discussed  on  p.  55  the  Court  may  permit  a  party  to  proceed  with  a  motion 
without  formal  notice  to  the  other  parties  if  the  party  can  bring  himself 
within  the  requirements  of  Rule  16  or  Rule  17  (see  p.  ).  If  the  Court  makes 
an  order  on  the  motion,  the  successful  party  is  obliged  to  take  out  the  order 
and  serve  it  on  the  other  parties  to  the  proceeding  to  ensure  that  a  person 
who  was  not  notified  of  the  motion  and  whose  rights  have  been  affected  by 
the  decision  the  Court  has  made,  is  made  aware  of  the  decision  which  was 
made  in  his  absence. 


It  is  the  lack  of  notice  which  activates  the  obligation,  (not  the  fact  that  a 
person  did  not  appear  in  Court  in  response  to  a  notice  duly  served).  An 
order  to  produce  is  the  most  common  example  of  an  order  which  must  be 
taken  out,  issued  by  the  Clerk  under  seal  of  the  Court  and  served  on  the 
person  named  in  the  Order  to  bring  the  child  before  the  Court  (see  p.H). 


3.  Orders  Taken  out  on  the  Court's  Direction 


o  Rule  28 

(1)  On  request  of  a  party  or  by  direction  of  the  Court,  an  order  of 
the  Court  shall  be  issued  in  the  prescribed  form  by  the  Clerk  under 
the  seal  of  the  Court. 


Some  orders  must  be  taken  out  and  served  on  the  parties  because  the 
presiding  3udge  directs  the  applicant  to  do  so  under  the  authority  of 
Rule  28  (e.g.,  an  order  for  access). 


Form  of  Order 


o  Rule  72  (1) 

An  order  other  than  an  order  on  motion  without  notice  shall  be  in  Form 
34. 
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o  Rule  71(1) 

Where  the  Court  makes  an  Order  on  motion  with  notice  the  Clerk  shall 
issue  the  order  under  the  seal  of  the  Court  in  Form  33. 


Requesting  the  Judge  to  dispense  with  service  of  the  Order 
made  without  Notice 


Rule  71  gives  the  Judge  an  overriding  discretion  to  rule  that  an  Order  does 
not  have  to  be  taken  out  and  served,  even  though  the  Rules  would  otherwise 
require  it.  Sometimes  no  useful  purpose  is  served  by  taking  out  the  order, 
even  if  made  without  notice  to  other  parties.  An  order  is  issued  primarily  to 
give  the  successful  party  an  authoritative  document  to  serve  on  the  person 
affected  by  the  Court's  decision  on  the  particular  issue.  If  that  person  has 
initially  appeared  in  the  proceeding  and  then  takes  no  further  interest  in  the 
application  it  may  be  appropriate  to  ask  the  Court  to  relieve  you  of  the 
responsibility  to  serve  a  particular  order  made  without  notice  to  him. 


Signing  of  the  Order 


o  Rule  28(2) 

An  Order  may  be  signed  by  the  Judge  who  made  it  or  by  the  clerk. 


Commentary/Suggested  Practice 


As  discussed  earlier  in  relation  to  the  Order  to  Produce  (see  p.  11)  it  may  be 
advisable  to  draft  the  order  for  the  signature  of  the  presiding  Judge,  if  you 
are  confident  of  obtaining  the  relief  you  have  requested.  You  can  then 
submit  the  draft  Order  to  the  Judge  for  signature  after  he  completes  his 
oral  decision. 


Alternatively,  you  may  obtain  a  copy  of  the  Judge's  endorsement  of  his  oral 
pronouncement  before  you  leave  the  Court,  draft  the  Order  when  you  return 
to  your  office,  and  then  bring  it  to  the  Clerk  for  issue  under  seal  of  the 
Court.  The  copy  of  the  signed  Order  is  then  served  on  the  other  parties  to 
the  proceeding. 
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If  the  person  was  notified  of  the  proceeding 


Applicable  Rules 


o  Rule  13  (4) 

Service  of  an  order  made  on  notice  shall  be  made,  unless  the  Court 
orders  otherwise,  by  sending  a  copy  of  the  order  by  ordinary  mail 
addressed  to  the  person  to  be  served  at  his  address  for  service  shown  on 
the  latest  document  filed  by  him  in  the  proceeding. 


o  Rule  71(1) 

Where  the  Court  makes  an  order  on  motion  without  notice  -  tne  orde 
and  any  affidavit  filed  on  the  motion  for  the  order  shall  be  served 
together  within  such  time  as  the  Court  directs  on  every  party  other 
than  the  party  who  made  the  motion  unless  the  Court  orders  otherwise. 
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14;  MISCELLANEOUS  MATTERS 


Legal  Representation 


Parties  Generally 


Applicable  Rules 


o  Rule  9 

A  party  may  be  represented  in  a  proceeding  by  any  of  the  following: 

1.  a  barrister  and  solicitor 

2.  a  student-at-law  while  under  articles,  unless  the  Court  orders 
otherwise 

3.  with  the  permission  of  the  Court,  a  law  student  who  is  enrolled  in  a 
university  approved  by  The  Law  Society  of  Upper  Canada  and  who 
is  engaged  in  a  legal  clinic  program  under  the  supervision  of  a 
barrister  and  solicitor,  or  any  other  person 

4.  with  the  permission  of  the  Court,  any  other  person. 


o  Rule  33 

(1)  A  party  acting  by  a  solicitor  or  agent  may  change  his  solicitor  or 
agent  or  may  act  in  person  by  filing  a  notice  of  change  of  solicitor  or 
agent  containing  the  consent  of  the  new  solicitor  or  agent  to  act. 

(2)  A  party  acting  in  person  may  appoint  a  solicitor  or  agent  by  filing  a 
notice  of  appointment  containing  the  consent  of  the  solicitor  or  agent 
to  act. 

(3)  A  notice  filed  under  subrule  1  or  2  shall  be  served  on  every  other 
party. 


Pcirental  Contribution  to  the  Cost  of  the  Child's  Care 


The  factors  set  out  in  section  31  of  the  revised  Act  (see  T.M.  p.  97-98)  may 
assist  you  in  deciding  whether  to  ask  the  Court  to  order  the  child's  parents 
to  contribute  to  the  cost  of  his  care. 


78 


It  is  not  the  intention  of  the  support  provision  that  the  Children's  Aid 
Society  become  a  needs-tester  of  a  parent's  ability  to  pay  support.  At  the 
same  time  you  should  consider  the  appropriateness  of  parental  contribution 
in  all  cases.  If,  after  looking  at  the  factors  set  out  in  section  31,  you  decide 
parental  support  is  appropriate  in  the  circumstances  of  the  case,  you  should 
work  out  details  of  the  amount  with  the  parents. 


If  a  voluntary  agreement  for  contribution  is  made  prior  to  the  Hearing  it  can 
then  be  incorporated  into  the  formal  order  the  Court  makes.  If  no 
agreement  can  be  reached,  the  Court  will  hear  evidence  to  determine  the 
appropriateness  and  amount  of  contribution. 


Enforcement  of  Support  Orders 


o  Rules  74-88  provide  a  mechanism  for  the  enforcement  of  orders  for  the 
payment  of  money.  See  also  section  27-32  of  The  Family  Law  Reform 
Act,  1978  C.2. 


An  order  for  the  payment  of  money  may  be  filed  with  the  Court,  where 
automatic  enforcement  procedures  are  available  and  will  be  enforced  by  the 
Court  if  the  Society  so  requests. 


Costs 


Although  a  Judge  has  discretion  under  the  Rules  to  award  costs  in  protection 
proceedings  the  discretion  is  likely  to  be  exercised  only  rarely.  Courts  have 
repeatedly  held  that  an  award  of  costs  is  generally  inappropriate  in  a  child 
welfare  matter,  and  it  is  likely  that  present  judicial  practice  will  continue. 
A  claim  for  costs  may,  however,  be  appropriate  if  a  party  has  unnecessarily 
delayed  the  proceedings,  or  acted  frivolously  or  with  vexation. 


The  possibility  that  costs  may  be  claimed  against  you  is  minimized  if  your 
case  is  conducted  fairly  and  evenly,  in  cooperation  with  the  Court  and  with 
the  other  parties,  and  if  you  avoid  any  unnecessary  prolongation  of  the 
proceeding. 


Although  such  orders  will  be  made  only  rarely,  the  Court's  discretion  to 
award  costs  may  have  an  underlying  advantage.  The  possibility  of  an  award 
of  costs  will  convince  all  parties  to  the  proceeding  to  disclose  and  to 
conduct  themselves  and  their  cases  within  the  spirit  of  the  Act. 
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If  the  case  is  one  where  you  feel  that  costs  should  be  considered,  you  should 
be  aware  of  the  Tariff  set  out  in  the  Rules.  The  Tariff  sets  amounts  for 
certain  expenses  and  amounts  to  be  used  to  establish  the  costs  of  certain 
legal  activities. 


If  costs  are  awarded  the  Judge  has  a  number  of  alternatives.  He  may  order 
part  or  all  of  the  expenses  of  the  proceeding  to  be  paid  by  the  unsuccessful 
party.  He  may  make  a  lump  sum  award.  If  you  wish  the  Judge  to  consider 
an  order  for  costs  against  another  party  you  should  make  that  request  at  the 
conclusion  of  your  submissions  on  the  application.  Fees  for  witnesses, 
medical  reports,  expert  witnesses  etc.  are  prescribed  by  the  Tariff.  If  you 
are  asking  the  Court  to  order  costs  in  your  favour  you  should  include  in  your 
submission  a  reference  to  such  expenses  so  the  Judge  will  include  them  in 
his  Order. 


No  useful  purpose  is  served  in  claiming  costs,  even  where  a  party  has  vexed 
you,  if  there  is  no  reasonable  possibility  that  the  party  against  whom  you 
claim  them  has  the  financial  ability  to  comply  with  the  order.  Costs  make 
sense  only  if  the  party  has  assets  and  income  to  pay  them. 


Access  to  Records 


Under  section  30  of  The  Child  Welfare  Act,  1978  a  Children's  Aid  Society 
may  ask  the  Court  to  order  the  production  of  records  relevant  to  the 
Society's  investigation  of  alleged  abuse  of  a  child,  or  abuse  that  is  likely  to 
be  inflicted  on  a  child  if  the  custodian  of  the  records  has  refused  the 
Society's  request  for  access  to  them  (see  T.M.  -  Abuse  (Jan.79)  Yellow  Book 
p.  6ff.) 


Rule  60  requires  the  request  to  be  brought  before  the  Court  by  motion  (see 
p.  49).  Notice  of  the  motion  and  the  affidavit  in  support  of  your  request 
must  be  served  on  the  custodian  of  the  records  which  are  at  issue.  For 
procedures  on  Motions,  see  ch.  10  and  Appendix  C). 


The  order  for  production  available  to  you  under  section  50  of  the  new  Act 
should  be  a  remedy  of  last  resort.  It  is  designed  to  ensure  that  a  child  is  not 
caught  in  an  abuse  environment  because  you  have  been  unable  to  obtain 
information  necessary  to  your  investigation  into  his  alleged  need  for 
protection. 


At  the  same  time  it  respects  the  competing  value  of  confidentiality  that 
may  underlie  a  custodian's  refusal  to  permit  you  access  to  the  records  you 
seek.  For  example,  a  physician  may  feel  that  the  therapeutic  relationship 
he  has  developed  with  the  family  and  that  is  essential  to  the  success  of  his 
treatment,  is  undermined  by  his  inability  to  assure  his  patient  of 
confidentiality. 
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It  is,  therefore,  important  that  you  be  sensitive  to  any  active  treatment 
being  given  to  a  family  by  the  physician  to  whom  the  family  has  turned  for 
professional  help,  before  you  intervene  too  hastily  with  the  remedy  provided 
by  section  50  of  the  new  Act. 


The  protections  afforded  by  section  50  of  the  new  Act  should  be  augmented 

by  the  following  safeguards  whether  you  gain  access  to  confidential  medical 

records  by  Court  Order  or  through  the  cooperation  you  have  fostered  with 

agencies  and  professional  persons  in  your  community: 

o  a  judicious  scrutiny  of  the  extent  of  the  confidential  information  you 
require.  Is  the  confidential  record  your  only  source  of  information?  Do 
you  have  available  to  you  as  an  alternative  reliable  evidence  of  a 
witness? 

o  whether  the  information  of  alleged  abuse  that  you  ^  have  is  sufficient 
evidence  to  proceed  with  your  application  to  the  Court  for  a  finding 
that  the  child  is  in  need  of  protection.  Remember  that  the  presiding 
Judge  may  of  his  or  her  own  initiative  or  at  your  request  summons  any 
person  to  attend  before  the  Court  to  testify,  and  to  produce  records 
that  may  be  requisite  to  the  abuse  at  issue  in  an  application  for  the 
child's  protection  (C.W.A.  s28(2)).  Section  28(2)  of  the  Act  may  offer 
you  an  alternative  to  the  remedy  afforded  by  section  50. 

o  Records  which  have  been  disclosed  to  you  to  assist  you  in  your 
investigation  should  be  'limited  access'  documents. 

o  Limit  the  number  of  photocopies  which  may  be  made  and  record  those 
persons  to  whom  a  copy  has  been  given. 

o  Emphasize  to  support  staff  the  confidential  nature  of  the  record,  and 
the  requirement  to  treat  it  with  care  appropriate  to  that 
confidentiality. 

o  Provide  for  the  return  of  the  original  records  to  their  custodian  at  the 
earliest  possible  opportunity.  Do  not  allow  them  to  sit  in  a  file. 

o  Provide  for  the  recall  and  destruction  of  all  copies  of  the  records  at  the 
conclusion  of  the  legal  proceeding  which  required  their  production. 
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15:  APPEALS 


Generally 


An  appeal  from  an  order  made  by  the  Provincial  Court  (Family  Division) 
under  Part  II  of  The  Child  Welfare  Act,  1978  is  taken  to  the  County  or 
District  Court  having  jurisdiction  where  the  Family  Court  made  its  decision. 
Appeals  are  governed  by  the  Rules  of  Practice  of  the  higher  Court. 


Serving  the  Notice  of  Appeal 


Notice  of  the  appeal  must  be  served  on  the  Clerk  of  the  Provincial  Court 
(Family  Division)  that  made  the  decision  within  30  days  of  the  decision  and 
filed  with  the  Clerk  of  the  County  or  District  Court  within  5  days  of  that 
service. 


Transfer  of  the  Record  to  the  County /District  Court 


o  Rule  73 

Within  seven  days  after  service  on  the  Clerk  of  a  notice  of  appeal  of  an 
order  or  decision  under  the  Act,  the  Clerk  shall  send  to  the  county  or 
district  court  hearing  the  appeal, 

a)  a  record  of  the  proceeding  consisting  of, 

i)  an  index; 

ii)  the  notice  of  appeal; 

iii)  the  order  or  decision  being  appealed  and  any  reasons  given  by 
the  court;  and 

iv)  such  other  material  as  is  necessary  for  the  hearing  of  the 
appeal;  and 

b)  a  certificate  of  the  court  reporter  stating  that  the  appellant  has 
ordered  the  transcript  of  the  oral  evidence  taken  in  the  proceeding. 


Time  for  hearing  the  Ai^>eal 


The  appeal  must  be  heard  within  30  days  of  the  filing  of  the  transcript. 
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APPENDIX  A 


Access  Application  A-1 

Status  Review  Application  A-2 

Warrant  to  Search  and  Detain  Child  A-3 

Notice  of  First  Appearance  and  Consent 

to  Adjournment,  and  to  Child's  Temporary 

Care  and  Access  A-4 

Affidavit  of  Apprehension  A-5 

List  of  Person's  to  be  Served  A-6 

Notice  of  Pre-Trial  Conference  A-7 

Sample  Statement  of  Issues  Resolved 

at  Pre-Trial  A-8 

Agreed  Statement  of  Facts  A-9 

Order  on  Motion  Without  Notice  A- 10 


Summons  to  a  Witness 


A-11 
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Provincial  Court 
(Family  Division) 

of  the _  _ 

(name  of  county ,  district  or  judicial  district) 


Form  20C 

The  Provincial 
Courts  Act 


Access  Application 


Court  file  no. 


A-1 


I 

I 

I 

I 

I 

|/We  ask  for 


Child(ren) 

Full  Name  Biilliriate  Sex 


Full  Name 

Birthdatc 

Sex 

Full  Name 

Birthdate 

Sex 

Applicant(s) 

Full  Name(s) 


Address  (street  &  number,  municipality,  postal  code) 


Lawyer  (name,  address  and  phone  no.) 


the  following  order  under  The  Child  Welfare  Act,  1978  relating  to  access: 


I 


To  the  best  of  my/our  knowledge,  the  following  are  all  the  outstanding  orders  and  court  proceedings  for  supervision,  wardship  or 
custody  of  or  access  to  the  child(ren) :  (Give  date,  name  of  court,  court  file  no.,  nature  of  case  and  resulting  order,  if  you  do  not  know  of  any 
other  order  or  proceeding,  state  "None".) 


Date 


Signature  of  applicant 


Signature  of  applicant 


20  00  153  (6/79) 


(  Jfll.lt >•  I 


Provincial  Court 
(Family  Division) 

of  tlie 


o  1 1  i  1 '  i 

.  .  (t.'vit;  A 

''•I't" 

U.  •  V  . 

(name  of  county ,  district  ui  ,udicial  district) 

Fornt  20r. 

1  1  Pf ov in(  1  .jl 
Courts  >Vci 

j  t  ni 

1 

Child(ren) 

A-2 

Full  Name 

dirihdate 

Sex 

1  le-.eill 

St,;IUS 

Full  Name 

lie  thdtile 

Sex 

I'le'.en  I 

'.l.ltUb 

.  J 

SliJtUS 

Full  Name 

Uii  thd.ite 

Sox 

Present 

Applicant(s) 

Full  Name(s)  1 

Address  for  service  (street  &  number,  municipjUty,  posttil  code!  \ 

Lawyer  (name,  address  and  otwne  no.) 


1.  I/We  ask  for  an  order  iindor  The  Child  Welfare  Act,  1978: 


that  the  child(ren)  lx;  placed  with  (name) 


subject  to  the  provisions  of  the  Children's 
Aid  Society  of 


for  a  period  of 


that  the;  childlien)  l)C  iii.ide  wtirds  of  the 
Children's  Aid  Society  of 


for  a  period  of 


months 


that  t  lu;  chi  Id  ( I  i.'ii;  hi:  ni.idc  w.n  Ji.  o  I  the 
Crown  and  conimiited  to  tne  ChiUiten's  Aidi 
Society  of 


months 

with  the  following  terms  and  conditions: 
(specify) 


■T  I/We  further  ask  (chock  as  applicable) 

'  1  for  an  oidor  relating  to  access: 

for  an  oider  relating  to  [itiyment  of  support 

- - (specify  details  if  known) 

while  tl'ie  chikKron)  is/aio  in  ctnn 

(specify  details  if  known) 

3.  The  applicant  has  requested  a  review  of  the  child(ren)'s  status  because:  (state  briefly  the  main  facts  relied  on) 


4.  To  the  best  of  my  k  now  led  go,  the  following  an;  till  the  outsta  tiding  ordei  s  tint  I  roui  t  proceedings  I  oi  so  pei  vision,  waul  sh  ip  or  custody  of  oi  arce;,s  to  i  In' 
child(ren) :  (Give  date,  name  of  court,  court  file  no.,  nature  of  case  and  resulting  order.  If  you  do  not  know  of  any  other  order  or  procecilings,  state  "/ 


Date  Signature  of  Applicant  Signature  of  Applicant 

20  00  135  (6/79) 


Warrant  to  Search  for  and  Detain  the  Child 


I 


A-3 


r 


O  (name  of  person  and  position  or  title) 


|)n  information  laid  before  me  on  oath  under  section  22  of  The  Child  Welfare  Act,  1978  it  appears  to  me  that 

□  there  are  reasonable  and  probabl^grounds  to  believe  that 

bthe  child  named  or  described  below  is  in  need  of  protection. 

the  child  named  or  described  below  is  actually  or  apparently  under  sixteen  years  of  age  and 
has  departed  or  has  been  removed  from  the  lawful  care  and  custody  of  the  Children’s  Aid 
Society  of 


without  the  consent  of  the  Society. 

V 

1 

(hild  (Give  all  known  information) 

Name 

Birthdate 

Sex 

l^esidence  or  location 

JHeight 

Weight 

Hair  colour 

Hair  style 

Eye  colour 

Complexion 

)ther  features 


r 


.  his  warrant  authorizes  you  to  search  for  the  child  and  to  enter  (address  -  street  a  number,  municipality) 


take  the  child  and  to  detain  him/her  in  a  place  of  safety  as  defined  in  The  Child  Welfare  Act,  1978. 


Date 


Signature  of  justice  of  the  peace 


20-00-138  (6/79) 


SUGGESTED  FORMAT 


A-4 


Notice  of  1st  Appearance  and  Consent  to  Adjournment, 
and  to  Child's  Temporary  Care  and  Access 

To:  The  Children's  Aid  Society  of _ 

Re:  _ 

(name  of  child) 


(name  of  child) 

I  am  aware  that  my  child(ren)  is/are  presently  in  the  care  of  the 
Children's  Aid  Society  of _ 

1  understand  that  the  Children's  Aid  Society  will  be  asking  the  Judge 
of  the  Family  Court  at 

_ _ _ on _ _ _ 

(address  of  Court)  (date) 

at _ _ am/pm  for  a  short  adjournment  of  the  case 

(time) 

involving  my  child(ren)  named  above. 

1  also  understand  that  the  Society  will  ask  the  Judge  at  that  time  for 
an  Order  which  leaves  the  child(ren)  in  its  care  until  the  date  of  the  full 
Hearing.  The  Society  has  explained  to  me  why  it  is  asking  the  Judge  for 
this  Order. 

I 

I  also  understand  that  the  Judge  will  decide  at  that  time  whether  the 

child(ren)  is/are  to  have  visits  with  me  or _ j 

until  the  full  Hearing. 

1  understand  that  I  may  come  to  Court  on  that  date  and  state  my 
wishes  regarding  any  of  those  matters. 

I  also  understand  that  if  1  do  not  come,  the  Judge  will  decide  those  j 

matters  in  my  absence.  I  do  not  wish  to  appear  on  that  date.  ! 

On  the  understanding  that  the  Society  gives  me  Notice  of  the  full  ^ 

Hearing  I  give  my  consent  to  the  request  the  Society  will  be  making  as  j 

follows: 

1.  that  the  case  be  adjourned  to  a  date  to  be  set  by  the  Judge  | 

2.  that  the  child(ren)  stay  with  the  C.A.S.  until  the  full  Hearing 

3.  that  the  terms  of  access  until  the  full  Hearing  be  as  follows:  | 

(details) 

(the  following  is  to  be  completed  if  appropriate  or  if  required  by  the  j 
court)  I 

4.  that  my  understanding  of  this  agreement  is  that: 

(in  own  handwriting  and  words)  | 


A-5 


SAMPLE 

Affidavit  of  Apprehension 


h _ ^ _ ,  of 

(name)  (position) 

employed  by  the  Children's  Aid  Society  of _ 

make  oath  and  say  as  follows: 

1.  On  the _ day  of _ ,  19 _ I  apprehended 

the  child(ren)  named  above  from _ 

location  municipal  address,  etc. 

as  a  result  of 


(state  reason  e.g.,  a  report  received  from  etc.)  2. The  child(ren)  was/were 

handed  over  to  my  custody  by _ 

(name  of  person)  (occupation:  nurse,  mother,  etc) 

3.  The  child(ren)  was/were  identified  to  my  satisfaction  by _ 

4.  The  child(ren)  so  identified  was/were  taken  by  me  to  a  place  of 
safety  as  defined  in  section  19(l)(f)  of  The  Child  Welfare  Act. 

5.  1  have  made  the  following  efforts  to  notify  the  parent(s)  of  the 
child(ren)  of  the  apprehension  and  the  Protection  Application 
commenced  in  this  Court  on  behalf  of  the  child(ren):  (detail  if 
this  section  is  applicable) 


SWORN  before  me  at  the  City  of 
_ the _ day 


of 


19 


in  the  County  of 


A  Commissioner,  etc. 


A-6 


SAMPLE  LIST  OF  PROPOSED  METHODS  OF  SERVICE 


Person  Entitled  to  Notice  Proposed  Mode  of  Service  Acceptable  to  Court 


-  Mother 

-  Father 

-  'Settled'  intention  parents 

-  Guardian  (legal/defacto) 

-  Any  person  who  has  had 
actual  custody  of  the  child 
just  prior  to  the 
application 

-  Foster  parent  (if  6  months 
continuous  care  prior  to 
the  application 


-  Child  age  10  and  over 


A-7 


NOTICE  OF  PRE-TRIAL  CONFERENCE 


On  your  first  Court  appearance,  you  will  be  required  to  appear 
before  the  presiding  Judge  for  the  purpose  of  trying  to  settle  your  case. 
Please  bring  any  documents  you  intend  to  rely  upon  at  that  time.  If  you  will 
be  hiring  a  lawyer,  he  or  she  is  to  attend  with  you  at  this  Pre-trial 
Conference. 

If  the  matter  cannot  be  settled,  a  trial  date  will  be  fixed. 


(amend  this  form  as  is  required  by  the  practice  in  your  jurisdiction  e.g.,  pre¬ 
trial  meeting  with  a  Court  Clinic  worker) 


A-8 


CHILD  WELFARE  ACT 


PRE-TRIAL  CONFERENCE 


DATE: 


3UDGE: 


BETWEEN  CAS  CCAS  and 


Counsel  for  Agency 


Counsel  for  Mother 


Counsel  for  Father 


Counsel  for  Child(ren) 


Counsel  for  Others 
(specify) 

ISSUES: 

Agreed  Upon  To  Be  Tried 

Finding  that  child  in  need 
of  Protection 

Society  Wardship 
Supervision  Order 
Crown  Wardship 
Access 


Duration  of  Society  Wardship 


Nature  of  Agreed  Upon  Facts/Issues 


Date  Set  for  Trial: _ 

Estimated  Time  for  Trial: 


Estimated  Number  of  Witnesses: 
For  Applicant 


For  Respondent 

For  Child(ren) 

Referral  to  Clinic 

Conciliation 

Other 

(specify) 


A-9 


AGREED  STATEMENT  OF  FACTS 


Between; 


The  Children's  Aid  Society  for  the  Town  of  Anytown 
and 

June  Jones 

and _  ) 

) 

)  other  parties 

and _ ) 

) 


We  agree  that  the  following  facts  are  true  and  correct; 


(Issues  that  may  be  included  in  the  statement,  whether  oral  or  written; 


1.  Names  and  dates  of  birth  of  children 

2.  Identities  of  both  parents  and  addresses 

3.  Date,  time  and  place  taken  into  care  (if  applicable) 

4.  Circumstances  under  which  children  taken  into  Care 

5.  Where  children  are  presently  residing 

6.  Where  children  will  stay  until  the  hearing  is  completed 

7.  Visiting  arrangements  with  parents  and  others  until  the  hearing  is 
completed. 

8.  Previous  periods  in  care  or  under  supervision  by  agreement  or  by  court 
order 

9.  Supervision,  society  wardship  or  Crown  wardship  agreed  upon  including 
term  if  applicable 

10.  Conditions  to  be  attached  to  supervision  order 

1 1.  Agreement  on  parental  contribution  to  the  costs  of  care. 


I _ ,  have  read  this  paper/  have  had  this  paper 

name  of  party 

read  to  me  and  understand  what  is  in  it. 

(Repeat  the  above  if  more  than  one  individual  to  sign) 


Dated  at 


this 


day  of 


19 


Parties  or  their  Representatives  ( 

( 
( 
( 
( 
( 


Children's  Aid  Society  of  Anytown 


Provincial  Court 
(Family  Division) 

of  the _  _ 

(name  of  county ,  district  oi  judicial  district) 


Order  on  Motion  without  Notice 


Form  33  (Pagel ) 

The  Provincial 
Courts  Act 


Court  tile  no. 


A-10 


Child _ 

Full  Name  Birthdate  Sex 


Applicant(s) 

Full  Name(s) 


Address  for  service  (street  &  nurnber,  municipality,  postal  code) 


Lawyer  (name,  address  and  phone  no.) 


^rder  on  motion  without  notice  to  (name) 


on  reading  the  (description  of  documents) 


and  on  hearing  the  evidence  and  on  hearing  submission  on  behalf  of  (name) 

I 

this  court  oiders  that; 


I 

I 


Date 


Signature  of  Judge 


20-00  142  (6/79)  Page  1 


Order  on  Motion  without  Notice 


Form  33  (Page2) 

The  Provincial 
Courts  Act 


Cotirt  file  no. 


Date 


Signature  of  Judge 


NOTICE 

To  (name) 

The  above  order  has  been  made  without  notice  to  you.  You  may  request  this  court  to  vary  or  discharge  the  order  by  filing  an  Affidavit 
(Form  22)  at  the  court  office  or  the  address  shown  below  within  7  days  after  this  order  is  served  on  you. 

Court  address  (street  &  number,  municipality,  postal  code). 


20-00-142  (6/-r9)  Page  2 


Provincial  Court 
(Family  Division) 

of  the _ 

(name  of  county,  district  or  judicial  district) 

Child(ren) 


Summons  to  a  Witness 


Form  25 

The  Provincial 
Courts  Act 


Court  file  no. 


A- 11 


Applicant(s) 

I 


To  (full  name  of  witness) 

of  (address  —  street  &  number,  municipality,  postal  code) 


Note:  When  this  Summons  is  served  on  you, 
you  should  receive  a  witness  fee  which  is 
calculated  as  follows: 


attendance 

for  each  day  = 
$  of  attendance 

travel  allowance 


You  are  commanded  to  appear  at  (address  —  street  &  number,  municipality) 


1$ _ each  way 

\overnight  allowance 

'$ 


Total 


on  (date) 
at  (time) 


to  remain  until  this  proceeding  is  heard 

to  give  evidence  in  this  proceeding  before  the  (court  or  other  off idaD 


and  to  bring  with  you  the  following: 


This  summons  was  issued  on  behalf  of 


Name 


Date 


Clerk  of  the  court 


If  you  fail  to  attend  or  to  remain  as  required  by  this  Summons,  a  Warrant  may  be  issued  for  your  arrest. 


20-00-163  (6/79) 
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Affidavit  in  Support  of  a  Request  for  an 

Order  to  Produce 

B-1 

Notice  of  Hearing 

B-2 

Order  to  Produce 

B-3 

Protection  Application 

B-4 

Affidavit  of  Service 

B-5 

Order 

B-6 
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Affidavit  in  Support  of  Motion 


I 

I 

I 


I 


I 

I 

i 


Provincial  Court 
(Family  Division) 

of  the  Coo.»\iv  e4  AjgV'ik 

(name  of  county,  district  or  judicial  district) 


Form  22  (Page  1) 
The  Provincial 
Courts  Act 


I 

I 


Court  file  no. 


B-1 


Child(ren) 


Full  name 

Birthdate 

Sex  • 

TaAi 

jaLAU-Q.r“/  1^70 

P<  IMO. 

Pull  name 

T“ri*\  rA  y  Xo  M  6  & 

Birthdate 

Xo.Au.aAy  /,  /^7/ 

Sex 

Ala/e 

Full  name 

Binhdate 

Sex 

Applicant(s) 

Full  nama(s) 

Tke  CL  i  Id  f' A'ld  S 

OC.I’f4y  o-f  Aity 

•f  0  o»  KJ 

Addrau  for  service  fstreet  &  number,  municipality,  postal  code) 

3H  C/ai^cMce  Sf^ee4-,  AnYfcuOA,  0*^4. 

030 

■ 

Lawyar  (tteme.  address  artd phone  no.) 

I 


Ftillimna  | 


\ 

I 


jwU.«  60.7  nsiooLlfoto 


,  of  the. 


Comty,  AaptanW  MunkiptUtif,  Me. 

for 


of 


atf,T€fmt, 


A  .  ,» - 1 

for:  tSttmon/traoughtf 
Avs  t  4  0 


35^ 


of  ^  HY  4* 0w>3»\ 


AJoL^i  k 


Name 

. ,  make  oath  and  say: 


fe  facts  in  support  of  my  motion  are;  (Ghre  fiett  ki  mifiporttif  motion.  INhere  the  facts  are  not  within  your  own  persona!  knowledge,  ghre  the  source  of 
ir  inhtrmetion  or  the  grounds  for  your  belief  J  .  .  _ _ 


I. 


(5,’79) 


r  Ol'*A  a.»*.  C  kv  ^  vv.  '  4  A  ’«c\  SoC.\<'V'||  6"^ 

o.v\d  as  su.ck  U,<Lut  Jl:  c 

dK  To.r.vco.1^/  ,  (At%.  /0o^<x  B-oooa  cok4olc+«.o(  fU  SoO-eH-y 

av^  jAVo-a  ct  cau.  le.  k-ev*  d<ua^k4tv^,’3"u»^‘l  To*\  t  s  ,  ka  d 
diisovf  tdl  ,keay»t^^  +uao  ckildvtA  ,  Tti^My 

JoA«  V  ,4W«a  a.Aol  9  o4  ag€  to /4k  no  4o  co^e  4oir 

X  u^as  a^s«*^A€d  4©  4k<.  case  4L*vv  o>.v\d  kaue  u,'*ci  4© 

be  iKuoUed  4o  4kis  da4  e  • 


Affidavit  in  Support  of  Motio 


Form  22  (Page  2) 


The  Provincial 
Courts  Act 


Court  tile  no. 


3. 


SUc«  i^y  CiVs4  uj  i  4  is  ;  ly  ,  -f  U  €  ct«.  i  I  d  r  < 

kdsvt  livtd  u»;4U  3  .r*  u>lio  ir*<^u.€  s4  ed  Ou.»‘ 


cc«+m«<d  ■,«v.lv,.««K+  btC0.ute  fUt  tki  Id^e  ,  Ca.us,hJ 

probl«KM^  0l4  ^ckooi  C».i\d  Ct4  kovue.  ^ 


H.  C0kfw\  -fLft  c-lklldt^«i\  ^iV44  C<x^<.  -J-o  o4  kf 'hLty 

uj*«.r“  e  <.va.w\ir\€d  by  Dr.  ^ /«k  Cc>ok.4«s  ,  4t«  Soc-iriy‘s  M.«dtc<x/ 
CbA^ulf-a^i-  U  n^e  +WaL+  tk<y  fi  a  /-p  #»  .* 

4^^6M  di<^€44‘.v<  'ifa.c.4  diiorcif>^%  c^Ad  a  noLrKbp^  0^  rvi.'rter  pi^yii'caJ 

1 1\  j  a  t «  i 

5.  Ok  TK  u.v' s,cl  q.  y  ,  7u.»\t.  d,  1^79  ,  T  ojol^  caK^d  h-f  6roo>>^»  ,  lo/o  | 

loas  viC.^y  upv<.+  a^di  irs  Ac  /  »rr>  ^.d  ha.  t  ■fAo.i-  /i’#ir  o(  Osu.g /».  A  ♦  r  Xad  burt/" 

IhA©  k€r  koui  t  u>  ( +  k  M.t  t\  &Ad  -^csrc.'  My  r^A<ovtc(  4-ke 

uiVo  r«^i^4(’A3  . 

M  Oa  P**»dosy  ,  TtA.H'b,  .  T  i4a.«<'Aed  'bka4’  -fit.  tkildr<K  lui^  kf 

LocCkA  td  Oc'V  BariArc  S4»'e<.4  ,  4ov>j  A  OsiA.d  a  hf  i  t\di  *  di  a4  I^A-f 

address  oak«\A<  X  T©v\»^  ujko,  4lr<a4fiKtAj  rw  P 

a^d  4elliK^  me  >Vo  lea^e  4  L«.  kou.s^^  /H4'or»v»e^  4ka.4 

cW;ld.^<A  CA-^e  Uppy  and  ui  t /i  c.ar<d  ojWA  ,  jU  child^^A 

c..c>A  ^,r>AAed  4ktc,  4ci  tvie  cieAta.H.d  fe/  4A«»h  ntoiL*/'.  ALeoi^v^r, 

1U  ot  TU  .rsi.'d..,,  .  i-i-  U  .K«  f/.o+  0.+  ;«osf 

t.«i  o+W.**  p<»so.s  was  l.’vi.,,  ujl4k  +ks.a  ',„  +W0  •  r«o->  o.pa.r+«r 

7.  6e  ca.u^e  0”A  "AL'e  pos  v'V  ki^AoAy  o4  ■♦-k»\  '(o.aiI  ly  .I'AcludiV^  ^cloo/ 
Cko-A^e^  ‘A  'Iwoo  OsAcIi  4Le  pWySt'co.(  |prokl«wHS  ©4  4  k  e.  . 

cWiIcV^ca  ijk^iA  4k«Y  4{ir\4  iu^aa.4  4o  4k«\tA  ^  f  a  v^d  aao  4  k « v' ,  4k'€  | 

S«i>c.i«4y  ka^  coAce/Ai  uikc‘ck  Os.  ppoL  a.4  I  y  c.a*aA0‘f‘  b<  r  r  vo /«-» <'of  _ 

Oa  Ck  V  c  I  clml  4  (lA>y  I 


r  D  51  (6/79) 


I 

i 

I 


Onl^if  lO 


I 

I 


To 


Provincial  Court 
(Family  Division) 

of  the 


Notice  of  Hearing 


County  of  Narih 

Form  21 

The  Provincial 
Courts  Act 

Court  file  no. 

(name  of  county,  district  or  judicial  district) 

Child(ren) 

B-2 

Full  Name 

Birthdate 

Sex 

Jane  Jones 

January  1,  1970 

Female 

Full  Name 

Birthdate 

Sex 

Jiraniy  Jones 

January  1,  1971 

Sex 

Full  Name 

Birthdate 

Sex 

Jime  Jones  and  John  Jones 


An  application  has  been  made  in  this  court  for  an  order  under  The  Child  Welfare  Act,  1978  concerning  the  child(ren)  named  above.  Notice 
is  being  given  to  you  because  your  rights  may  be  affected.  The  details  are  set  out  in  the  attached  application. 


The  court  will  hold  a  hearing  at  (street  &  number,  municipality,  postal  code) 

311  Jarvis  Street 
Any town,  Ontario 
D2D  303 

on  (date)  June  23 ,  1979 

at  (time)  11 1 30  a .  m . 

or  as  soon  after  that  time  as  the  case  can  be  heard. 


If  you  wish  to  oppose  the  application  or  if  you  wish  to  give  your  views  at  the  hearing,  you  may  attend  the  hearing  with  or  without  your 
lawyer.  If  you  do  not  attend  the  hearing,  an  order  may  be  made  in  your  absence  and  enforced  against  you.  The  court  may  make  an  order 
different  from  that  requested  by  the  applicant(s). 


_ June  15.  1979 _  _ 

Date  Cleric  of  the  court 


NOTE:  A  copy  of  the  Application  signed  by  the  applicant(s)  should  be  attached  to  this  form.  If  it  is  missing,  you  should  contact  your  own  lawyer  or  the 
court  office. 


20-00-137  (6/79) 


Onl.tfiM 


Provincial  Court  Order  to  Produce 

(Family  Division) 

of  the  County  of  Narth 

(name  of  county ,  district  m  i-ni  rial  district) 


Form  33A 


The  Prov ioci al 
Courts  Act 


Court  tile  r>o. 


J 


Child(ren) 


Full  Name 

Birthdate 

Sex  B 

Jane  Jones 

January  1,  I97O 

Female 

Full  Name 

Birthdate 

Sox  ■ 

Timny  Jones 

January  1,  1971 

Male  1 

Full  Name 

Birthdate 

Sex 

Applicant(s)  1 

Full  Name{s) 

The  Children's  Aid  Society  of  Anytown _ 

Address  (street  &  number,  municipality,  postal  code) 

3^  Clarence  Street,  Any  town,  Ontario  D2D  303 

Lawyer  (name,  address  and  phone  no.) 

None 


On  reading  the  Affidavit  of  Mortimer  Eli  Komar,  peace  officer  of  the  Town  of  Any  town, 
sworn  on  June  1^-,  1979  • 

and  on  hearing  the  submissions  made  on  behalf  of  the  Children's  Aid  Society  of  Anytown  by 
Jane  Jones,  social  worker. 


This  court  orders  that  (name(s))  June  JoneS 


produce  the  child(ren)  before  this  court  at  (address  —  streets  number,  municipality,  postal  code) 

311  Jarvis  Street 
Anytown,  Ontario 
D2D  303 

on  (date)  June  23,  1979  at  11:30  a.m. 


_ June  15,  1979 _ _ 

Date  Signature  of  Judge 


20  00  152  (6/79) 


I 

I 


Provincial  Court 
(Family  Division)  ^ 

of  the  O’C  4  L 

(name  of  county,  district  or  judicial  district) 


Protection  Application 


Form  20A  (Page  1) 

The  Provincial 
_ Courts  Act 


Court  file  no. 


Children 


Full  Name 

JotAt. 

Towes 

Birthdate 

JaAbcaAf 

,  l^7D 

Sex 

PtlAO  If 

Full  Name 

T»‘w\  v| 

To«v«  % 

Birthdate 

JoL<\  A  y 

f.  /a;/ 

Sex 

/^o./c 

Full  Name 

Birthdate 

Sex 

Applicant(s) 

Full  Name(s) 

jkt  A Sot-ie^Y 

Address  for  service  (street  &  number,  municipality,  postal  code) 

3 ,  /Any  "f  0  u>  n  ,  On  i  a  i  0 

Lawyer  (name,  address  and  phone  no.) 


jhe  Children's  Aid  Society  asks  for  a  finding  under  The  Child  Welfare  Act,  1978 
hat  the  child(ren)  named  above  is/are  in  need  of  protection  because; 


PThe  child(ren)  is/are  brought  before  the  Court 
with  the  consent  of  the  person  who  has  charge 
of  him  (them)  to  be  dealt  with  under  The 
Child  Welfare  Act,  1978.  (Consent  attached) 

The  child(ren)  has/have  been  deserted  by  the 
person  who  has  charge  of  him/her  (them). 

The  person  who  has  charge  of  the  child (ren) 
cannot  properly  care  for  him/her  (them)  for 
the  reasons  specified  below: 

The  person  who  has  charge  of  the  child(ren) 
has  died,  and  there  is  no  suitable  person  to 
care  for  the  child(ren). 

PThe  child(ren)  is/are  living  in  an  unfit  or 
improper  place,  particulars  of  which  are 
stated  below. 

Retails) 


□  The  child(ren)  has/have  been  found  associating 
with  an  unfit  or  improper  person,  particulars 
of  which  are  stated  below. 

□  The  child(ren)  has/have  been  found  begging 
or  receiving  charity  in  a  public  place. 

□  The  child(ren)  is/are  out  of  control  of  the 
person  who  has  charge  of  him/her  (them). 

□  The  child(ren)  is/are  habitually  absent  from 
home  or  school  without  good  reason. 

□  The  person  who  has  charge  of  the  child(ren) 
refuses  or  neglects  to  obtain  or  permit  the 
following  medical  or  otherwise  remedial 
treatitient  necessary  for  the  health  of  the" 
child(ren). 


□  The  emotional  or  mental  health  of  the  child(ren) 
is  endangered  because  of  emotional  rejection  or 
deprivation  of  affection  by  the  person  who  has 
charge  of  the  child(ren). 

□  The  conduct  of  the  person  who  has  charge  of  the 
child(ren)  may  endanger  the  life,  health  or  morale 
of  the  child. 

□  The  child(ren)  has/have  been  abandoned  in  a 
home  or  institution. 

□  The  child(ren)  was/were  placed  for  adoption 

with  the  consent  of  his/her  (their)  birth  parents, 
given  more  than  1  year  ago  and  no  final  adoption 
order  has  been  made  with  respect  to  him/her 
(them). 


TuKt  To*^CS 


iokt 

edi •  ^ d mo  i 

(xwel  »s 


0  4  k  « 

,  ^ 

4©  c  a 


"Vt-vtA  p J  ly 
&  ^  0  u©  ,  /va  ^ 

^  ^  4-0 1^  "V  vA, 


a.t^dl 

KO  U) 


I 

I 

I 

I 

l)-00-134  (6/79)  (Page  1) 


Protection  Application 


Form  20A  (Page  2) 

The  Provincial 
Courts  Act 


Court  file  no. 


The  Children's  Aid  Society  asks  for  an  order  (check  one  only) 


that  the  child(ren)  be  placed  with  (name) 


subject  to  the  supervision  of  the  Children's 
Aid  Society  of 


that  the  childfnm)  be  made  ward(s)  of  the 
Children's  Aid  Society  of 

_ 

for  a  period  of 


months 


that  the  placement  of  (name) 


as  homemaker  on  the  premises  known 
municipaly  as  (mldress) 


for  a  period  of 

_  months 

with  the  following  terms  and  conditions; 
(specify) 


that  the  child(ren)  be  made  ward(s)  of  the 
Crown  and  committed  to  the  care  of  the 
Children's  Aid  Society 


be  extended  until  (date) 


or  until  a  parent  or  person  having  custody  of 
the  child(ren)  returns  to  care  for  him/her(the 


The  Children’s  Aid  Society  asks  for  an  order  (check  one  only) 


for  an  order  relating  to  access: 
(specify  details  if  known) 


^Ot  ^ r^o Ae\ *^0+ W-tfA 

SoL4uiAclauy  b uj ■€  k 
^  Ouwdi  W  p.M  . 


for  an  order  relating  to  payment  of  support 
while  the  child(ren)  is/are  in  care 
(specify  details  if  known) 


To  the  best  of  my  knowledge,  the  following  are  all  the  outstanding  orders  and  court  proceedings  for  supervision,  wardship  or  custody  of  or  access  to  the 
child(ren):  (Give  date,  name  of  court,  court  file  no.,  nature  of  case  and  resulting  order.  If  you  do  not  know  of  any  other  order  or  proceedings,  state  None 


J 


TLc. 

ck  I  •  I'K  Ck 


20  00  134  (6,'79)  (Page  2) 


,  to  Ol  ^  O^uJ  OliT  dl  <.  di  Cccclodly  4“k  e  I 

Cici-fOA  ol  ppf  o /  /Haf  «  4-k^t€  y«0L»'^  Ci^o 


Signature 


idiure  , 

4©c.0w/ 


I 


I 


I 


Provincial  Court 
(Family  Division) 

of  the  CoCLO'/y  /JflLf*  K 

(name  of  county ,  district  or  judicial  district! 

Child(ren) 

ot  A 

T" I  y  To  s 


Affidavit  of  Sarvice^ 
Form  24  jcoun  fi,»  no 

T I  ic  F'r  nv  iri.;i  .il  ' 

C  oil  rts  Act  ! 

B-5 


Applicant(s) 

Tke  c  k  <  I  e\  A  t  A S<»c.(’t+y  /^A^+6‘*>n 


I,  Je>k.A  Bull 

name 


,  of  the  /  0  u) 

city,  town,  etc. 


of 

name 


in  the  Cft _ 

county,  district,  judicial  district 


of  N^av4k 

name 


,  make  oath  and  say; 


On  (date) 

juKt  II?)  I^"^^ 

by  leaving  a  copy  with  (name) 

by  leaving  a  copy  with  (name  of  person) 

1  served  (name  of  person  served) 

J unc  S 

a  person  apparently  of  the  age  of  sixteen  years 
or  over,  at  (address) 

(office  or  position) 

with  the  following  document(s)  (specify) 

*of  that  corporation,  at  (address) 

A^o  +  rcf  o’t- 

J 

^ 0*^  ®  Applitci+ioA 

by  leaving  a  copy  at  (address) 

4-0  Proo^u.c<, 

other  (specify) 

t 

the  address  tor  service  shown  on  the  latest 
document  filed  by  him/her  in  the  proceeding 
in  this  court  bearing  court  file  no. 

by  sending  a  copy  by  prepaid  ordinary  mail 
addressed  to  him/her  at  (address) 

7 

by  leaving  a  copy  with  him/her  at  (address) 

/O  0roc-t  S4-r^<.4 

the  address  for  service  shown  on  the  latest 
document  filed  by  him/her  in  the  procecdinij 
in  this  court  bearing  court  file  no. 

pA  /  A  ^  O^+0Lr  (0 

To  effect  service,  it  was  necessary  for  me  to  travel 


/(i 


kilometres. 


20  00-140  (6/79) 


3^  Provincial  Court 
(Family  Division) 

10  of  the . 


County  of  Narth 


Form  34 

The  Provincial 
Courts  Act 


(name  of  county,  district  or  judicial  district) 

Child  (xen) 


Her  Honour  Judge  Efficient 

Full  name 

Jane  Jones 

Date  of  order 

July  18,  1979 

Birthdate 

January  1,  1970 

Sex 

Female-  ■  ■ 

tMll  name 

Timmy  Jones 

Birthdate 

January  1,  1971 

Sex 

Male 

Applicant (s) 

Full  nameCs) 

The  Children' s  Aid  Society  of  Anytcjwn. 


Address  for  service  Cstreet  & 
number,  rniovicvpalitij ,  postal  code) 

3^  Clarence  Street,  Anytowi  D2D  30: 


Lawyer 
no, ) 


(name,  address  and  phone 


Court  file  no. 


B-6 


On  (motion  or  application)  Application 

oUname)  The  Children's  Aid  Society  of  Any  town 


on  reading  the  (description  of  document(s)) 


and  on  hearing  submissions  on  behalf  of  the  parties, 


This  court  orders  that: 


1.  Timry  Jones  be  made  a  ward  of  The  Children's  Aid  Society  of  Anytown  for  a 

period  of  six  months ,  until  the _ day  of  _ ,  1979 _ 

2.  Jane  Jones  be  placed  with  Nora  Brown,  her  grandmother  subject  to  the 
supervision  of  The  Children's  Aid  Society  of  Anytown  for  a  period  of  six 
months . 


AG  638  (2/78) 


Order 


Form  34  (Page  2) 

The  Provincial 
Courts  Act 


Court  file  no. 


3.  June  Jones,  the  mother  of  Jane  Jones  and  Timmy  Jones  shall  have 
the  ri^t  to  visit  the  children  at  the  Office  of  The  Children's 
Aid  Society  of  Anytown  on  Saturday  afternoons  between  2  p.m.  and 
p.m.  provided  that  she  notify  the  Society,  by  telephone,  by 
Friday  at  3:00  p.m.  that  she  wishes  to  visit  the  next  day. 

h.  Nora  Brown  shall  have  access  to  Jimny  Jones  for  visits  including 
over-night  visits  as  are  arranged  between  Mrs.  Brown  and  the 
Society. 


Date 


Signature  of  Judge 
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APPENDIX  C 


Procedure  on  Written  Motion  on  Notice  C-1 

Notice  of  Motion  C-2 

Affidavits  in  Support  of  Motion  C-3 

Presence  of  Child  at  the  Hearing  C-3a 

Substitutional  Service  C-3b 

Sample  Endorsements  for  Orders  C-4 


C-1 


Procedure  on  Written  Motion  on  Notice 


Applicable  Rules 


o  Rule  58(1) 

An  affidavit  filed  to  commence  a  motion  shall  be  in  Form  22 


o  Rule  16(1) 

A  motion  within  a  proceeding  shall  be  commenced  by  filing  an  affidavit 
in  the  prescribed  form,  but  where  all  parties  are  present  or  represented 
or  have  been  served  with  notice  of  the  Hearing  of  the  motion,  or  in  any 
other  circumstances  the  Judge  considers  appropriate,  the  Court  may 
permit  a  party  to  make  a  motion  orally. 


o  Rule  16(2) 

Upon  the  filing  of  an  affidavit  commencing  a  motion,  the  clerk  shall 
issue  a  notice  of  motion  in  the  prescribed  form. 


o  Rule  58(2) 

A  Notice  of  motion  shall  be  in  Form  23 


o  Rule  16(3) 

The  notice  of  motion  issued  by  the  clerk  and  the  affidavit  shall  be 
served  together  on  all  parties  other  than  the  party  making  the  motion. 


Procedure 


1.  Party  requesting  a  motion  prepares  affidavit(s)  in  support  of  the  motion 
and  Notice  of  Motion  omitting  date  of  Hearing 

2.  Affidavit(s)  filed  with  the  Court  and  Notice  of  Motion  completed  and 
issued  by  the  clerk  of  the  court 

3.  Affidavit(s)  and  Notice  of  Motion  served  on  all  parties  by  party  making 
the  motion 

4.  (Affidavits  in  reply  may  be  received  from  other  parties) 

5.  Hearing  held  on  appointed  day  (see  Motions,  Chapter  .  .  .  for  Evidence) 


C-1 


The  following  pages  contain  precedents  for  various  kinds  of  motions 
including  Notice  of  Motion,  Affidavits  in  Support  and  Orders.  Affidavits 
may  also  be  used  on  oral  motions  or  on  motions  without  notice  so  that  the 
person  who  has  the  knowledge  contained  in  the  affidavit  need  not  appear  in 
person  to  give  evidence.  Of  course,  your  Judge  may  have  a  preference  for 
oral  evidence  or  affidavit  evidence  in  certain  situations  and  this  should  be 
established  in  advance  as  a  general  policy  if  possible. 


q 

II 

II 

■I 

II 
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Provincial  Court 
(Family  Division) 

of  the  County  of  Nartli 


Notice  of  Motion 


Form  23 

T  he  Provitic  ini 
Courts  Act 


Court  file  no. 


(name  of  couofy.  district  or  judicial  district) 

Children  Jane  Jones 
and 

Jtmrny  Jones 


Appiicant(s)  Children' s  Aid  Society  of  the  Town 
of  Anytown 


C-2 


the  Parties 


I  motion  will  be  made  in  the  proceeding  for  an  order  by  the  court.  The  details  are  set  out  in  the  attached  Affidavit, 
court  will  hear  this  motion  at  (street  &  number,  municipality,  postal  code! 


ir 

I 


m  (date) 


311  Jarvis  Street 
Anytown,  Ontario 
D2D  303 

July  3,  1979 
11:00  a.m. 


IjLas  soon  after  that  time  as  the  motion  can  be  heard. 

I 


If  you  fail  to  appear  at  the  hearing,  an  order  may  be  made  in  your  absence  and  you  will  be  bound  by  that  order. 

I 

I 


June  23,  1979 

Date  Clerk  of  the  court 


OTE:  A  copy  of  the  Affidavit  (Form  22)  commencing  this  motion  should  be  attached  to  this  Notice. 
If  the  Affidavit  is  missing,  you  should  contact  your  own  lawyer  or  the  court  office. 
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Provincial  Court 
(Family  Division) 

of  the _ 'f  Q.^  AJ<Lr_4k_ 

(name  of  county ,  district  oi  judicial  district) 


Affidavit  in  Support  of  Motion 

Form  22  (Page  1)  [court  file  no. 


The  Provincial 
Courts  Act 


C-3a 


Child(ren) 


Full  Name 

Birthdate 

Sex 

JaiiLai^y  i  <  1^7  0 

Pc  Ml  a/c, 

Full  Name 

Birthdate 

Sex 

TT»H»Hy 

1  wto.  ^  i  *  ‘  ^  f  / 

Full  Name 

Birthdate 

Sex 

Applicant(s) 

F ull  Name(s) 

rLe  CWilolrftirt  'S  A'id  SoCri€ 

Address  (street  &  number,  municipality,  postal  code) 

JV  ct,  Sf  ^  At\  y  ieua»i  ,  0>v*F.  0*3  0  3  0*3 

Lawyer  (name,  address  and  phone  no.) 


I  U,  1/ _ 

full  name 

in  the  Co  _ 

county,  regional  municipality,  etc. 

Tke  App\lccia'+ 

/askjfor  an  order  for: 


of  the  7**0uAn 

city,  town  etc. 

_ of  /Jar-fk 

name 


of  A*\y 

name 

_ ,  make  oath  and  say; 


transferring  the  proceedings  to  the  (county, 
district,  judicial  district) 

excluding  (name) 

permitting  me  to  withdraw  my  consent  to 
the  adoption  of  the  child(ren) 

a  child  over  10  years  of  age 

dispensing  with  the  consent  of 

of 

from  the  Hearing 

dispensing  with  Notice  of  Hearing  to 


for  substitutional  service  of  the  Notice  of 
Hearing  on  the  following  person(s) 


in  the  following  manner 


that  (name) 


a  child  under  10  years  of  age 
to  present  at  the  Hearing 


that  (name(s) 


other  (specify) 


attend  for  (medical /emotional /developmental / 
psychological /educational  assessmen  t) 


before  (name) 


who  has  consented  to  perform  the  assessment 
at  (name  of  place  and  address) 


for  the  following  reasons: 

/.  cKilcl  Tatve  ‘3o>\fs  I's  a  c-klld  tcf^de  AsVO'vd  s 

AcAvciAt  oV  p^oc-€€dii'Aq  bctH*  I's  it/e 

O^bowjV  ujka'+'  +k€  SocffVy  is  't-KyUg  4©  do  F©  Aani'i  ly  •  S  kt  ^c/ij 
s-kci.4  ikt  KaoujV  cokcci  4U4  ioe‘K.fy  ui  iWl  1 1 //  a  hcI 
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Affidavit  in  Support  of  Motion 


! 

1 


Form  22  (Page  2) 

The  Provincial 
Courts  Act 


Court  file  no. 


cJlcta^s  o+  4U  erei^y  Alglvi. 

A.  rU  cV.ld  4o  kt  b<.ildi«g 

i  \y  +V«  So«.<«4y  c,or»wiu.,M 

.  4.  OA  ievtro-l  o«.to.S(o^«. 


3. 

IS  'Cully 
CO  M  i  A  Q 


Coi^ i  S  O  (  +  V  TfllA«  ,  <  *V’  ^  ^ 

au^onre  O'f-  C^’V'PCUVAS  "Va^v-ces 

iiA 'Vo  c-o-tt, . 


cl\«.  a  ^ 

UolcI  iVg 


P«  AS^CMf-'vO(\ 

ca-CGcl  "I  11 1'\ 


^  Lojf  S  k* 
up  fo 


X  b€.)i>v«.  it  »^ou.\dl  I A  /nt^iNesti  '/.© 

bt  prcst^M-  ^or  O-K  or  AvoiP  0+  +l^«  ie  a,l(a.y 

Uc  4t<xcs.  *U^\d  +We  tv’.d«xc*  IvA-* 

»ppor44,  ■••ly  4«  be  pc.^+  O'^  pooctod.Ag  5  Lt 

^i/l  {««l  •t'^AV  ^A««.i\y  kAo«  b«.«.  \ 

Un'Co.'irls  dtaK  i  tW  . 


(Put  a  line  through  any  blank  space  left  on  this  page) 


Sworn  before  me  at  the  1  N  of  A^y  totP  f\ 

\ 

1 

in  the  Q^O‘-*-‘A'^y  of  ^0oL.^4'U 

this/^V-L  davof  iq7  9  ^1^ - *^^55 - » 

Signature 

(This  form  is  to  be  signed  before  a  lawyer,  justice  of 
the  peace,  notary  public  or  commissioner  for  taking 
affidavits.) 

A  Commissioner,  etc. 

Provincial  Court 
(Family  Division) 

of  the  CLo  u.  f  c-f-  ^JcXV‘4  l\ 

(name  of  county ,  district  or  /udicia!  district) 


Affidavit  in  Support  of  Motion 


Form  22  (Page  1) 

The  Provincial 
Courts  Act 


Court  file  no. 


C-3b 


Child(ren) 


Full  Name 

Birthdate 

Sex 

JavM  Tov\cs 

T(iAu.eti^  y  1.  lA  70 

P-t  lfW,0t  U 

Full  Name 

Birthdate 

Sex 

To  rV  ^  i 

Jct Au.oit^y  /.  (A7/ 

/^a  \t 

Full  Name 

Birthdate 

Sex 

Applicant(s) 


Full  Name(s) 

TJL*  cLl  (df  t A'd  Sooi'f  iy  o4 

^  in  y  4o  Pi 

Address  (street  &  number,  municipality,  postal  code) 

.0m4.  DiO  3D3 

Lawyer  (name,  address  and  phone  no.) 

I,  Aio^Q.  ^  pf 

full  name  city,  town  etc. 

in  the  Couw  iy _ of  aJa  V  4  I 

county,  regional  municipality,  etc.  name 

TL«-  A  p 

+  askjfor  an  order  for; 


of  To  co  K 

name 

_ ,  make  oath  and  say; 


transferring  the  proceedings  to  the  (county, 
district,  judicial  district) 


of 


dispensing  with  Notice  of  Hearing  to 


for  substitutional  service  of  the  Notice  of 
Hearing  on  the  following  person(s) 

excluding  (name) 


a  child  ever  10  years  of  age 
from  the  Hearing 

that  (name) 


permitting  me  to  withdraw  my  consent  to 
the  adoption  of  the  child(ren) 


dispensing  with  the  consent  of 


a  child  under  10  years  of  age 
to  present  at  the  Hearing 


that  (name(s) 


other  (specify) 


Xtsnes 


attend  for  (medical /emotional /developmental/ 
psychological  /educational  assessment) 


in  the  following  manner 

by  Qkci  'ft, /.\0  I A 


before  (name) 


Tor'oy^4o 


ius  A 


who  has  consented  to  perform  the  assessment 
at  (name  of  place  and  address) 


for  the  following  reasons; 


1. 

X  +Vjt.  M. 

oT  Tu^k.c  "3  t  a  e  ^ 

t 

TUi  M.o4k«v*  o4 

i  loi  <  vA 

3*0 s 

o.i^d 

App PC  y  ly 

Mo»A 4  k.  s  6  M. y 

d 

3 o  ^  / 

k®.  r  "f  uo  o  ^  k  t 

ldu^tw\  70* Ok'A  bl  Ti  M  mh 

i 

UiS  (  4 k  Ml  f o f 

o.  A  keu 
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Affidavit  in  Support  of  Motion 


11 


Form  22  (Page  2) 

The  Provincial 
Courts  Act 


Court  file  no. 


ujk'lt  s^oppiV^.  TLol+  las'f  cJ 

•^fOM  k«/'. 


It 

I 

I 

I 

I 

I 

I 


5.  TL*.  fl.A.  cWtldvfiA  usi.V'^  It^i*  cwl+W 

i-o  c.otA'VowC'f  dlau.gU4t^^  by 

X  ui<»v4  io  vA  X  uaas  ^dldi  ^)y  iA  m  <  v4 

(Acer  l^€^^W  bo  a  'A  4  Lok.'V  Ok  1 1  o^  4‘CkVAi'V(jkV^  jkOk^  b  ^  ^  i\ 

^«.^A^ov^d  -vi^A  do^y  b^-toi^^  by  My  diOkU.^U4* OkAd  f^'ti\. 


S.  St'KtA.  +lkO.’V  doky  ,  cJ  ik<3kO<.  OkH^^pWd  fo  coK4ok<.4 
dflLU.^L4“t  tA  4“V.i-oMv<jk  (.A\‘tAd^  o.Ad  tA «.!  <xi(  b  o^f 

b«.o^d  Ao+WfA^  Wc  k  evc<4f  ^IkOwf  ik<.  kcx^  b<.e*A 

Oiv  O^AVXvwkbtlA  04“  eCCaS/OKS  j’tA  To  a  O  rv  4  o . 


5-  J  bcit'Ave  4W«v+  OwA  ad  v'tv'i «^e  a'V  *ia  4kc  pcsAiOf^al  Col*^**^** 

+  kt  T©P0'a4o  Su.a  usould  b<  b<.v4  i>iay  erf 

botA^ing  pAOtf^diA^  io  k« 


af4€A’♦•^0'^  . 


fPut  a  line  through  any  blank  space  left  on  this  page) 


Sworn  before  me  at  the  Tq  A 

of  A  A  04  D  VO  A 

in  the  C.  OUb.A.i-\/ 

] 

of  jO  a  )^  4  L 

n<r>-ri_  kjL*^ 

this  cD  rtav  nf  7ll.^^ 

iq7^ 

Signature 

(This  form  is  to  be  signed  before  a  lawyer,  justice  of 
the  peace,  notary  public  or  commissioner  for  taking 
affidavits.) 

A  Commissioner,  etc. 
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Sample  Endorsements  for  Orders 


a)  This  Court  orders  that: 

1.  Service  of  a  copy  of  the  Protection  Application  and  Notice  of 
Hearing  in  this  matter,  together  with  a  copy  of  this  order  by 
delivering  the  same  to  and  leaving  the  same  with  the  mother  or 
father  of  dohn  3ones  at  212  Barrie  Street  in  the  Town  of  Anytown, 
in  the  County  of  Naith,  shall  be  good  and  sufficient  service  of  the 
Protection  Application  and  Notice  of  Hearing  upon  John  Jones. 

b)  This  Court  orders  that: 

1.  Service  of  a  copy  of  the  Protection  Application  and  Notice  of 
Hearing  herein,  together  with  a  copy  of  this  order  by  mailing  the 
same  by  ordinary  mail  to  John  Jones  at  212  Barrie  Street  in  the 
Town  of  Anytown,  in  the  County  of  Naith,  shall  be  good  and 
sufficient  service  of  the  Protection  Application  and  Notice  of 
Hearing  upon  John  Jones. 

c)  This  Court  orders  that: 

1.  Service  of  a  copy  of  the  Notice  of  Hearing,  Protection  Application 
and  any  subsequent  documentation  on  John  Jones  is  hereby 
dispensed  with. 


APPENDIX  D 


Rules  of  the  Provincial  Courts  (Family  Division) 


erpretation 


REGULATION  MADE  UNDER 
THE  PROVINCIAL  COURTS  ACT 


RULES  OF  THE  PROVINCIAL  COURTS 
(FAMILY  DIVISION) 


PART  I 


General 


1.  In  these  rules, 

(a)  "clerk"  means  the  clerk  of  the 
court; 

(b)  "court"  means  a  provincial  court 
(family  division); 

(c)  "file"  means  file  in  the  office 
of  the  cl.erk; 

(d)  "party"  means  a  party  to  a  pro¬ 
ceeding  and  includes  a  person  who 
is  entitled  to  notice  of  a  pro¬ 
ceeding  but  does  not  include  a 
foster  parent; 

(£)  "prescribed"  means  prescribed  in 
these  rules; 

(f)  "proceeding"  means  a  proceeding  in 
the  court. 


2 


ivil 

ules 

hild  Welfare 
ct 

revails 


iberal 

onstruction 


atters  not 
rovided  for 


on -compliance 
ith  rules 


ime 

eriods 


engthening 
r  shortening 
ime 


Representation 
•f  parties 


2.  These  rules  apply  to  all  civil  proceedings  in 
the  court. 


3.  Except  as  otherwise  expressly  provided  in  these 
rules,  where  there  is  a  conflict  between  a  provision 
of  these  rules  and  a  provision  of  The  Child  Welfare 
Act ,  19  78  ,  the  provision  of  The  Child  Welfare  Act, 
1978  prevails. 


4.  These  rules  shall  be  construed  liberally  so  as 
to  secure  an  inexpensive  and  expeditious  conclusion 
of  every  proceeding  consistent  with  a  just  deter¬ 
mination  of  the  proceeding. 


5.  In  any  matter  not  provided  for  by  these  rules, 
the  practice  of  the  court  shall  be  regulated  by 
analogy  to  these  rules  and  to  the  Act  governing  the 
proceeding  and  a  motion  may  be  made  to  the  court  for 
directions , 


6,  Where  a  party  fails  to  comply  with  these  rules, 
the  court,  upon  such  terms  as  the  court  considers 
proper,  may  grant  such  relief  from  the  non-compliance 
as  the  court  considers  necessary  to  secure  the  just 
determination  of  the  matter  in  dispute. 


7 .  Where  these  rules  or  an  order  of  the  court 
prescribes  a  period  of  time  for  the  taking  of  a  step 
in  a  proceeding,  the  time  shall  be  counted  by  ex¬ 
cluding  the  first  day  and  including  the  last  day  of 
the  period,  and  where  the  last  day  of  the  period 
falls  on  a  Saturday  or  a  holiday,  the  period  shall 
be  deemed  to  end  on  the  day  next  following  that  is 
not  a  Saturday  or  a  holiday. 


8.  The  court,  at  any  time,  may  lengthen  or  shorten 
a  period  of  time  prescribed  by  these  rules  or  by  an 
order  of  the  court,  upon  such  terms  as  the  court 
considers  proper  in  the  circumstances. 


9.  A  party  may  be  represented  in  a  proceeding  by 
any  of  the  following: 


1.  A  barrister  and  solicitor. 

2.  A  student-at-law  while  under  articles, 
unless  the  court  orders  otherwise. 


iding 

irties 


jmmencing 

roceeding 

jtice  of 
.'a  ring 


'rvice  of 
juments 


3.  With  the  permission  of  the  court,  a 
law  student  who  is  enrolled  in  a 
university  approved  by  The  Law  Society 
of  Upper  Canada  and  who  is  engaged  in 
a  legal  clinic  program  under  the 
supervision  of  a  barrister  and  solicitor. 

4.  With  the  permission  of  the  court,  any 
other  person. 


10.  The  court  may  order  that  any  person  whose 
presence  as  a  party  is  necessary  to  determine  the 
matters  in  issue  shall  be  added  as  a  party. 


11.  A  proceeding  shall  be  commenced  by  filing  an 
application  in  the  prescribed  form. 


12.  Upon  the  commencement  of  a  proceeding,  the 
clerk  shall  set  a  day  for  hearing,  issue  a  notice  of 
hearing  in  the  prescribed  form  and  seal  the  notice 
of  hearing  and  the  application  with  the  seal  of  the 
court . 


13. -(1)  Subject  to  subrules  3  and  4,  service  of 
a  document  in  a  proceeding  may  be  made  in  or  out  of 
Ontario , 

(a)  by  leaving  a  copy  of  the  document 
with  the  person  to  be  served; 

(b)  by  leaving  a  copy  of  the  document 
with  a  person  apparently  sixteen 
years  of  age  or  over  at  the  place 
where  the  person  to  be  served  is 
residing ; 

(c)  by  sending  a  copy  of  the  document 
together  with  a  prepaid  return 
postcard  in  Form  1  by  ordinary  mail 
in  an  envelope,  bearing  the  return 
address  of  the  sender  and  addressed 
to  the  person  to  be  served,  but 
service  under  this  clause  is  not 
valid  unless  the  return  postcard 
signed  by  the  person  to  be  served 
is  received  by  the  clerk; 


r-n  ( ; 
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(d)  by  leaving  a  copy  of  the  document  at 
the  address  for  service  shown  on  the 
latest  document  filed  by  the  person 
to  be  served  in  the  same  or  any  other 
proceeding  in  the  same  court; 

(e)  by  sending  a  copy  of  the  document  by 
ordinary  mail  addressed  to  the  person 
to  be  served  at  his  address  for  service 
shown  on  the  latest  document  filed  by 
him  in  the  same  or  any  other  proceeding 
in  the  same  court;  or 

(f)  by  delivering  or  sending  by  ordinary 
mail  a  copy  of  the  document  to  the 
person  acting  in  the  proceeding  for 
the  person  to  be  served. 

lil  service 

;i  ctiild 

elf are 
roceedings 

(2)  In  addition  to  the  methods  set  out  in  sub¬ 
rule  1,  service  of  a  document  in  a  proceeding  under 
The  Child  Welfare  Act,  1978  on  a  Director  or  foster 
parent  v^ithin  the  meaning  of  that  Act  or  a  children's 
aid  society  may  be  made  by  sending  a  copy  of  the 
document  by  ordinary  mail  addressed  to  the  person 
to  be  served  at  his  place  of  business  or,  in  the  case 
of  a  foster  parent,  at  his  residence. 

r  soiia  ] 

(3)  Service  of  an  application  or  notice  of 

jrvicG  ill 

iiild  welfare 
roceedings 

hearing  in  a  proceeding  under  The  Child  Welfare  Act, 
1978  on  a  child,  a  parent  as  defined  by  that  Act  or 
a  person  having  actual  custody  of  a  child  shall  be 
made  by  leaving  a  copy  with  the  person  to  be  served 
unless  the  court  orders  otherwise. 

ervice 

f  orders 

(4)  Service  of  an  order  made  on  notice  shall 
be  made,  unless  the  court  orders  otherwise,  by  send¬ 
ing  a  copy  of  the  order  by  ordinary  mail  addressed 
to  the  person  to  be  served  at  his  address  for  service 
shown  on  the  latest  document  filed  by  him  in  the 
proceeding . 

cceptance 

L  service 

(5)  Service  of  a  document  in  a  proceeding, 
other  than  a  notice  of  motion  to  issue  a  warrant 
for  arrest  or  to  find  a  person  in  contempt  of  court, 
is  not  required  where  a  solicitor  accepts  service 
and  undertakes  to  act  on  behalf  of  the  person  to  be 
served . 

ervice  on 
arporation 

(6)  Where  service  of  a  document  on  a  corpora¬ 
tion  is  to  be  made  by  leaving  a  copy  of  the  document 
with  the  corporation,  the  copy  of  the  document  may 
be  left  with  an  officer,  director  or  agent  of  the 
corporation. 
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ervice  by 
ail 

(7)  Where  a  copy  of  a  document  has  been  mailed 
the  document,  unless  the  contrary  is  shown,  shall  be 
deemed  to  have  been  served  on  the  fourth  day  following 
the  day  on  which  it  was  mailed. 

rder  for 

ersonal 

(8)  Notwithstanding  that  a  document  in  a  pro¬ 
ceeding  has  been  served  under  subrule  1,  2  or  4,  the 

ervice 

court  at  any  time  may  order  that  the  document  be 
served  by  leaving  a  copy  of  the  document  with  the 
person  to  be  served. 

roof  of 

(9)  Proof  of  service  or  of  efforts  to  make 

ervice 

service  may  be  given  by  affidavit,  in  the  absence 
of  an  admission  of  service. 

ule  prevails 
ver  Child 

■  elfare  Act 

(10)  The  provisions  of  this  rule  prevail  over 
the  provisions  of  The  Child  Welfare  Act,  1978. 

ubstituted 

14. -(1)  Where  on  motion  without  notice  the  court  is 

ervice  or 

satisfied  that  reasonable  efforts  have  been  made. 

;ispensing 
ith  service 

without  success,  to  serve  a  document  or  that  such 
reasonable  efforts  would  not  be  successful,  the  court 
may  order  substituted  service  of  the  document  in 
such  manner  as  the  court  directs  or  may  dispense  with 
service  upon  such  terms  as  the  court  considers  proper 
in  the  circumstances. 

ervice  by 
.dver tisement 

(2)  Where  the  court  orders  service  by  advertise¬ 
ment,  the  advertisement  shall  be  in  Form  2. 

iew  notice 
if  hearing 

15.  Where  an  application  has  not  been  served  before 
the  day  set  for  hearing,  upon  the  request  of  the 
applicant  the  clerk  shall  set  a  new  day  for  hearing 
and  issue  a  new  notice  of  hearing  under  the  seal  of 
the  court. 

ommencing 

:Otion 

16.- (1)  A  motion  within  a  proceeding  shall  be 
commenced  by  filing  an  affidavit  in  the  prescribed 
form,  but  where  all  parties  are  present  or  represented 
or  have  been  served  with  notice  of  the  hearing  at 
which  a  motion  is  to  be  made  or  in  any  other  circum¬ 
stances  where  the  court  considers  it  appropriate,  the 
court  may  permit  a  party  to  make  a  motion  orally. 

Notice  of 

iotion 

(2)  Upon  the  filing  of  an  affidavit  commencing 
a  motion,  the  clerk  shall  issue  a  notice  of  motion 
in  the  prescribed  form. 
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ervice 

(3)  The  notice  of  motion  issued  by  the  clerk 
and  the  affidavit  shall  be  served  together  on  all 
parties  other  than  the  party  making  the  motion. 

otions 

ithout 

otice 

17.  Where  the  court  is  satisfied  that  the  cir¬ 
cumstances  of  the  case  are  urgent  and  that  the  delay 
necessary  to  serve  notice  of  a  motion  or  the  serving 
of  notice  of  a  motion  might  have  serious  consequences, 
the  court  may  make  without  notice  any  one  or  more  of 
the  following  orders : 

1.  An  order  on  motion. 

2  .  An  order  that  the  hearing  be 
expedited . 

3 .  An  order  fixing  the  day  for 
hearing. 

Vidence 
m  motions 

18.  Evidence  on  a  motion  may  be  given, 

(a)  by  affidavit; 

(b)  in  the  form  of  a  transcript  of 
the  examination  of  a  witness 
summoned  under  rule  25;  and 

(c)  with  the  permission  of  the 
court,  orally. 

:everance  of 

19. -(1)  Where  two  or  more  issues  are  joined  in  one 

ssues 

proceeding  and  the  court  is  of  the  opinion  that  the 
issues  cannot  conveniently  be  disposed  of  in  one 
proceeding,  the  court  may  order  that  one  or  more  of 
the  issues  be  disposed  of  in  a  separate  proceeding. 

onsolidation 
‘f  proceedings 

(2)  Where  the  court  is  of  the  opinion  that  two 
or  more  proceedings  could  be  more  conveniently  dis¬ 
posed  of  in  one  proceeding,  the  court  may  order  that 
the  proceedings  he  consolidated. 

■otion  for 

isclosure 

20. (1)  On  motion,  the  court  may  order  a  party  to 
disclose  the  material  facts  upon  which  the  party 
relies  in  respect  of  an  issue  in  the  proceeding  by 
one  or  more  of  the  following  means: 

1.  An  affidavit  providing  details  of 
the  material  facts. 

2.  An  affidavit  answering  specific 
questions  stated  in  the  order. 
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enns  and 
i rections 

so  of 

ffidavit  or 
xaiiiina  L  ion 


i  •  L  L  .1  oin^.Mi  1. 
oi' t  i lujn 


.nquiry  by 
judge  about 
iettlement 


rehearing 
-onf erences 


■emorandum 
^f  agreement 


3.  An  ^lffidavit  answering  questions 
submitted  in  writing  by  a  party. 

4.  Submission  to  oral  examination 
under  oath. 

5.  An  affidavit  specif dying  relevant 
documents . 

6.  The  production  of  relevant  documents. 

7.  Any  other  means  specified  in  the  order. 

(2)  In  an  order  under  subrule  1,  the  court  may 
impose  such  terms  and  give  such  directions  as  the 
court  considers  proper  in  the  circumstances. 

(3)  A  party  may  use  in  evidence  at  a  hearing 
any  part  of  the  affidavit  or  examination  under  oath 
of  an  opposite  party  and  where  the  court  is  of  the 
opinion  that  the  part  ought  not  to  be  used  except 
with  another  part  of  the  affidavit  or  examination 
the  court  may  direct  that  the  other  part  be  put  in 
evidence . 


21.  The  parties  shall  hold  such  informal  discussions 
as  are  reasonably  possible  for  the  purpose  of  resolving 
or  narrowing  the  issues  in  dispute  as  soon  as  reasonably 
possible  after  the  commencement  of  the  proceeding. 


22.  As  soon  as  reasonably  possible  after  the 
ment  of  a  proceeding,  the  judge  presiding  on  a 
or  at  the  hearing  shall  inquire  whether  or  not 
have  been  made  to  resolve  or  narrow  the  issues 
dispute,  which  issues  have  been  resolved  or  nar 
and  whether  settlement  by  the  parties  of  the  is 
remaining  in  dispute  is  likely. 


commence- 

motion 

attempts 

in 

rowed 

sues 


23. -(1)  For  the  purpose  of  resolving  or  narrowing 
the  issues  or  of  settling  the  procedures  at  a  hearing, 
the  court,  at  any  stage  in  the  proceeding  and  with 
the  consent  of  the  parties,  may  convene  one  or  more 
meetings  of  the  parties  before  a  judge  of  the  court 
or  a  person  designated  by  the  court. 


(2)  The  person  before  v;hom  a 
rule  1  is  convened  shall  present  a 
matters  agreed  upon  by  the  parties 
the  parties  for  their  approval  and 
memorandum . 


meeting  under  sub¬ 
memorandum  of  the 
at  the  meeting  to 
shall  file  the 
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onf erence 
udge  not  to 

ar  case 

(3)  A  judge  before  whom  a  meeting  under  sub¬ 
rule  1  is  convened  shall  not  preside  at  the  hearing 
without  the  consent  of  the  parties. 

onsent 

rrders 

24.  Subject  to  rule  69,  the  court  may  make  any 
order  authorized  by  these  rules  or  the  Act  governing 
the  proceeding  on  consent  of  the  parties  without  a 
hearing . 

jmmons  to 

i tness 

25.- (1)  On  request  of  a  party,  the  clerk  shall  issue 
a  summons  to  a  witness  in  the  prescribed  form. 

ammo ns  by 
jdge  or 
astice 

(2)  Subrule  1  applies  in  addition  to  the  pro¬ 
visions  of  subsection  2  of  section  28  of  The  Child 
Welfare  Act,  1978  governing  the  issue  of  a  summons  to 
a  witness. 

i tness  fee 

(3)  A  summons  to  a  witness  shall  be  served  on 
the  witness  together  with  the  witness  fee  prescribed 
in  the  Tariff. 

crest  of 

i tness  who 

ails  to 

26.  Where  the  court  is  satisfied  that  a  summons  to 
a  witness  and  the  prescribed  witness  fee  were  served 
on  a  witness  who  failed  to  attend  or  to  remain  as 

jpcar 

required  by  the  summons  and  that  the  presence  of  the 
witness  is  necessary  for  the  determination  of  an 
issue  in  a  proceeding,  the  court  may  issue  a  warrant 
in  Form  3  for  the  arrest  of  the  witness  and  may  cause 
him  to  be  brought  before  the  court,  be  held  in  custody 
until  the  hearing  in  the  proceeding  or  be  released 
on  such  terms  as  are  contained  in  the  warrant  or  as 
the  court  considers  proper. 

xam.ination 

t  witness 

nable  to 

ctend 

27.  The  court  may  order  that  a  witness  who  is  in¬ 
capable  of  attending  or  is  otherwise  not  available  to 
attend  a  hearing  be  examined  under  oath  before  a 
person  named  in  the  order  at  a  place  named  in  the 
order  and  may  receive  the  transcript  of  the  examination 
in  evidence. 

orm  of 

.rders 

28.- (1)  On  request  of  a  party  or  by  direction  of 
the  court,  an  order  of  the  court  shall  be  issued  in 
the  prescribed  form  by  the  clerk  under  the  seal  of 
the  court. 

igning  of 
rders 

(2)  An  order  may  be  signed  by  the  judge  who 
made  it  or  by  the  clerk. 
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ariff  of 

■osts 

29. -(1)  The  solicitors'  fees  and  other  fees  and 
disbursements  set  out  in  the  Tariff  may  be  allowed 
as  costs  in  proceedings. 

ees  payable 

(2)  The  fees  set  out  in  Parts  II  and  III  of 
the  Tariff  shall  be  paid  on  the  taking  of  the  steps 
mentioned  in  those  parts. 

ixed  costs 

30.  The  court  may  order  payment  of  a  fixed  amount 
for  costs  in  place  of  costs  determined  in  accordance 
with  the  Tariff. 

etermination 

f  costs 

31.  Where  costs  are  ordered  to  be  paid  and  are  not 
fixed  by  the  court,  the  amount  of  the  costs  shall  be 
determined  in  accordance  with  the  Tariff  by  a  judge 
or  a  person  designated  by  a  judge,  and  the  person 
determining  the  costs  shall  issue  his  certificate 
setting  out  the  amount  of  the  costs. 

bjections 
o  costs 

32. -(1)  A  party  dissatisfied  with  the  determination 
of  costs  by  a  person  designated  by  a  judge  may  file 
written  objections  within  ten  days  after  .the  date  of 
the  determination  and  the  objections  shall  be  served 
on  all  other  parties  to  the  determination. 

jections 
leard  by 

ourt 

(2)  Where  written  objections  are  filed  and 
served  under  subrule  1,  the  court  shall  hear  the 
matter  and  by  order  determine  the  costs. 

hange  of 
olicitor  or 
gent 

33.- (1)  A  party  acting  by  a  solicitor  or  agent 
may  change  his  solicitor  or  agent  or  may  act  in 
person  by  filing  a  notice  of  change  of  solicitor  or 
agent  containing  the  consent  of  the  new  solicitor  or 
agent  to  act. 

■  ppointment 
)f  solicitor 
■r  agent 

(2)  A  party  acting  in  person  may  appoint  a 
solicitor  or  agent  by  filing  a  notice  of  appointment 
containing  the  consent  of  the  solicitor  or  agent  to 
act . 

■  ervice  of 

otice 

(3)  A  notice  filed  under  subrule  1  or  2  shall 
be  served  on  every  other  party. 
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PART  II 


SUPPORT  AND  CUSTODY  PROCEEDINGS 

art  applies  to 
upport  and 
ustody  cases 

34.  This  Part  applies  to  proceedings  under  The  Family 
Law  Reform  Act,  1978  and  The  Reciprocal  Enforcement  of 
Maintenance  Orders  Act. 

hanging  time 
eriods 

35.  The  parties,  at  any  time  by  consent  in  writing 
without  an  order,  may  lengthen  or  shorten  a  period 
of  time  prescribed  by  these  rules  or  by  an  order  of 
the  court  for  the  taking  of  a  step  in  a  proceeding. 

'epresentation 
f  minors  and 

lersons  of  un¬ 
bound  mind 

36.  Where  the  court  is  satisfied  that  the  interests 
of  a  minor  or  a  person  of  unsound  mind  are  involved 
in  a  proceeding,  the  court  may  give  such  directions 
for  the  representation  of  the  minor  or  person  of 
unsound  mind  as  the  court  considers  proper. 

arties  in 
ustody  cases 

37  .  Inhere  custody  of  or  access  to  a  child  is  in 
issue  in  a  proceeding,  each  parent,  guardian  and 
person  having  care  and  control  of  the  child  shall 
be  made  a  party  in  relation  to  the  issue  unless  the 
court  orders  otherwise. 

curt  where 

roceeding 

ommenced 

33.- (1)  A  proceeding  may  be  commenced, 

(a)  in  the  court  having  jurisdiction  where 
the  applicant  or  the  respondent  resides; 

(b)  with  the  permission  of  the  court,  in 
the  court  agreed  upon  by  all  parties 
to  the  proceeding;  or 

(c)  where  custody  of  or  access  to  a  child 
is  in  issue  in  the  proceeding,  in 
addition  to  the  court  mentioned  in 
clause  a  or  b  in  the  court  having 
jurisdiction  where  the  child  habitually 
resides , 

unless  the  court  orders  otherwise. 

ransfer  to 

nother 

ourt 

(2)  Where  the  court  in  which  a  proceeding  is 
commenced  is  satisfied  that  there  is  a  preponderance 
of  convenience  for  the  proceeding  to  be  dealt  with 
in  another  court,  the  court  in  which  the  proceeding 
is  commenced  may  order  the  transfer  of  the  proceeding 
to  the  other  court  and  may  make  such  order  as  to 
directions  and  for  costs  as  the  court  considers 
proper  in  the  circumstances. 
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eceased 

arty 

39  . -(.1)  Where  a  party  dies  after  the  commencement 
of  a  proceeding,  the  court  on  motion  without  notice 
by  order  may  substitute  the  legal  representative  of 
the  deceased  party  as  a  party  in  place  of  the  deceased 
party . 

appointment  of 
epresentative 
or  deceased 
arty 

(2)  Where  it  appears  to  the  court  that  there 
is  no  legal  representative  of  the  deceased  party, 
the  court  by  order  on  motion  without  notice  to  any 
person  other  than  the  person  to  be  appointed  may 
appoint  a  person  to  act  as  the  representative  of 
the  deceased  party  in  the  proceeding. 

pplication 

4  0.- (1)  An  application  shall  be  in  Form  4. 

;ore  than 

ne  claim 

(2)  An  application  may  contain  a  claim  against 
more  than  one  respondent  and  may  contain  more  than 
one  claim  against  a  respondent. 

inancial 

Jtatement 

(3)  Where  the  applicant  claims  financial 
support  or  claims  custody  of  a  child,  the  applicant 
shall  file  a  financial  statement  in  Form  5  with  the 
application. 

notice  of 

41.- (1)  A  notice  of  hearing  shall  be  in  Form  6. 

tearing 
rvice  of 
ipplication 

(2)  The  application,  the  notice  of  hearing  and 
the  financial  statement  shall  be  served  together, 

(a)  on  every  party  other  than  the 
applicant;  and 

(b)  where  the  applicant  is  an  assignee 
under  subsection  4  of  section  19  of 

The  Family  Law  Reform  Act,  1978, 

on  the  assignor. 

iffidavit  of 

(3)  An  affidavit  of  service  shall  be  in  Form  7. 

service 

tnswer 

42. -(1)  A  respondent  shall  file  an  answer  in  Form  8 
within  ten  days  after  service  of  the  application  and 
the  answer  shall  be  served  on  every  other  party. 

claims  in 

(2)  An  answer  may  contain  a  claim  against  any 

mswer 

other  party  and  against  any  other  person. 

'inancial 

statement  of 
espondent 

(3)  Where  the  applicant  or  the  respondent  claims 
financial  support  or  claims  custody  of  a  child,  the 
respondent  shall  file  a  financial  statement  in  Form  5 
with  the  answer,  and  the  financial  statement  shall  be 
served  with  the  answer. 
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inancial 
tatement  of 
plicant 

(,4 )_  Where  the  respondent  files  a  financial 
statement  under  subrule  3  and  the  applicant  has  not 
already  done  so,  the  applicant  shall  file  a  financial 
statement  in  Form  5  and  the  financial  statement  shall 
be  served  on  every  other  party. 

here  no 
nswer  filed 

(5)  Where  a  respondent  does  not  file  an  answer 
within  the  time  prescribed  by  subrule  1,  the  clerk 
may  set  a  new  day  for  hearing  without  notice  to  the 
respondent . 

■otice  of 
laim  against 
dded  party 

43.  Where  an  answer  is  filed  that  contains  a  claim 
against  a  person  not  a  party,  the  clerk  shall  issue 
under  the  seal  of  the  court  a  notice  of  claim  by 
respondent  in  Form  9  adding  the  person  as  a  party. 

Service  on 
dded  party 

44.  The  notice  of  claim  by  respondent,  the  answer 
and  the  application  shall  be  served  together  on  the 
party  added  under  rule  43. 

.eply  by 
dded  party 

45. -(1)  A  party  added  under  rule  43  shall  file  a 
reply  in  Form  10  within  ten  days  after  service  on 
him  of  the  notice  of  claim,  the  application  and  the 
answer,  and  the  reply  shall  be  served  on  every  other 
party . 

inancial 
tatement  by 
dded  party 

(2)  Where  the  respondent  claims  financial 
support  or  custody  of  a  child  against  a  party  added 
under  rule  43,  the  added  party  shall  file  a  financial 
statement  in  Form  5  with  his  reply,  and  the  financial 
statement  shall  be  served  with  the  reply. 

tffer  to 

settle 

46.- (1)  A  party  may  file  in  a  sealed  envelope  an 
offer  to  settle  a  proceeding  on  the  terms  set  out  in 
the  offer,  and  the  offer  shall  be  served  on  the  party 
to  whom  the  offer  is  made. 

cceptance 
f  offer 

(2)  The  offer  may  be  accepted,  at  any  time 
before  the  court  makes  an  order  disposing  of  an  issue 
in  respect  of  which  the  offer  is  made,  by  filing  an 
acceptance  and  serving  the  acceptance  on  the  party 
who  made  the  offer. 

ithdrawal 

f  offer 

(3)  The  offer  may  be  withdrawn  at  any  time 
before  the  offer  is  accepted  by  filing  a  notice  of 
withdrawal  and  serving  the  notice  of  withdrawal  on 
the  party  to  whom  the  offer  was  made. 
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ffer  part 
f  order 

fer  considered 
:  or  costs 


ffidavit  to 
ommence 
lOtion 
■otice  of 
otion 
ummons  to 
itness 
rder 


•rder  on 
otion  without 
otice 


iriation  of 
der  on  motion 
iLlioul.  iiofitrc 


nvestigation 
here  child 
nvolved 


.eport  of 
nvestigation 


ross- 

xamination 
•f  investigator 


(4) .  Where  an  offer  is  accepted,  the  court  may 
incorporate  the  offer  into  an  order. 

(5)  Where  an  order  is  made  and  not  accepted, 
the  court  shall  examine  and  take  into  account  the 
terms  of  the  offer  for  the  purpose  of  determining 
costs . 


47.- (1)  An  affidavit  filed  to  commence  a  motion 
shall  be  in  Form  11. 

(.2)  A  notice  of  motion  shall  be  in  Form  12. 

(3)  A  summons  to  a  witness  shall  be  in  Form  13. 

(4)  An  order,  other  than  an  order  on  motion 
without  notice,  shall  be  in  Form  14. 


4  8.- (1)  Where  the  court  makes  an  order  on  motion 
without  notice,  the  clerk  shall  issue  the  order  under 
the  seal  of  the  court  in  Form  15  and  the  order  and 
any  affidavit  filed  on  the  motion  for  the  order  shall 
be  served  together  within  such  time  as  the  court 
directs  on  every  party  other  than  the  party  'who 
made  the  motion . 

(2)  On  motion  made  by  a  person  named  in  an 
order  under  subrule  1  within  seven  days  after  the 
order  came  to  the  attention  of  the  person,  the  court 
may  vary  or  discharge  the  order. 


49.  The  court  may  order  a  person  or  agency,  with 
the  consent  of  the  person  or  agency,  to  make  an 
investigation  related  to  a  proceeding  in  which 
support  or  custody  of  or  access  to  a  child  is  in 
issue,  may  order  a  party  or  parties  to  pay  the  costs 
of  the  investigation  and  may  receive  evidence  resulting 
from  the  investigation. 


50.  The  person  or  agency  making  an  investigation 
under  rule  49  shall  file  a  report  of  the  investigation 
and  the  report  shall  be  served  on  all  parties  before 
the  hearing. 


51.  A  party  may  summon  as  a  witness  and  cross- 
examine  a  person  who  made  an  investigation  under  rule 
49  and  may  give  evidence  in  reply. 
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52.  Evidence  at  the  hearing  in  a  proceeding  may  be 
given  by  affidavit  with  the  permission  of  the  court, 
but  the  affidavit  shall  be  confined  to  facts  within 
the  personal  knowledge  of  the  person  making  the 
affidavit . 


53. -(1)  Where  the  court  makes  a  provisional  order 
for  confirmation  by  another  court,  the  Unified  Family 
Court  or  a  court  outside  Ontario,  the  clerk  shall 
send  to  the  confirming  court  or,  where  the  confirming 
court  is  outside  Ontario,  to  the  Attorney  General  for 
transmission  to  the  confirming  court,  under  the 
certificate  of  the  clerk  in  Form  16,  three  copies  of 
each  of  the  following: 

1.  The  application. 

2.  The  applicant's  financial  statement. 

3.  The  transcript  of  the  applicant's 
evidence  and,  where  reasonably 
possible,  the  exhibits. 

4.  The  provisional  order. 

5.  A  statement  of  information  to  identify 
the  respondent,  where  the  confirming 
court  is  outside  Ontario. 

(2)  Where  the  court  receives  for  confirmation  a 
provisional  order  made  by  an  originating  court  in  a 
reciprocating  state  within  the  meaning  of  The  Reciprocal 
Enforcement  of  Maintenance  Orders  Act,  the  applicant 

IS  not  required  to  file  a  financial  statement . 

(3)  Where  the  court  receives  a  provisional 
order  for  confirmation,  the  respondent  shall  be  served 
with, 

(a)  a  notice  of  confirmation  hearing 
in  Form  17;  and 

(b)  the  material  in  the  proceeding 
sent  by  the  originating  court. 

(4)  Where  the  court  receives  from  a  confirming 
court  a  request  for  further  evidence,  every  party  other 
than  the  respondent  shall  be  served  with, 

(a)  a  notice  of  hearing  for  further 
evidence  in  Form  18;  and 

(b)  the  material  in  the  proceeding- 
sent  by  the  confirming  court. 


here  further 
vidence 
i-eived 


(5)  Where,  before  confirming  a  provisional  order, 
the  court  has  requested  and  received  further  evidence 
from  the  originating  court,  the  respondent  shall  be 
served  with, 

(a)  a  notice  of  resumption  of  hearing  in 
Form  19;  and 


(b)  the  further  evidence  in  the  proceeding 
sent  by  the  originating  court. 


ot ice  of 

(6) 

Where  the  court, 

utcome  to 

r  iginating 

(a) 

has  confirmed  a 

provisional  order; 

ourt 

(b) 

has  declined  to 

confirm  a  provisional 

order ; 

(c ) 

has  remitted  the 

case  to  the  originating 

court  for  the  taking  of  further  evidence; 
or 


(d)  has  rescinded  or  varied  a  confirmed  order, 

the  clerk  shall  send  to  the  originating  court  under  the 
certificate  of  the  clerk  in  Form  16  three  copies  of, 

(e)  the  court's  reasons  for  the  decision; 

(f)  the  order;  and 

(g)  where  the  case  is  remitted  under  clause 
c,  the  transcript  of  the  applicant's 
evidence  and,  where  reasonably  possible, 
the  exhibits . 


'inancial 
statement  on 
ariation 


54.  Where  a  request  is  made  to  the  court  to  discharge, 
vary  or  suspend  an  order  for  financial  support  or  for 
custody  of  a  child,  the  applicant  and  the  respondent 
shall  each  file  a  financial  statement  in  Form  5  and  the 
financial  statement  of  each  of  them  shall  be  served  on 
every  other  party. 


PART  III 

PROTECTION  AND  ADOPTION  PROCEEDINGS 

nterpretation  55.  this  Part, 

(a)  "Act"  means  The  Child  Welfare  Act,  1978; 
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(b)  "Director"  means  an  employee  of  the 

•Ministry  of  Conmunity  and  Social  Services 
appointed  as  a  Director  under  the  Act. 
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60. 

Whe 

(2)  A  notice  of  hearing  shall  be  in  Form  21. 


(2)  A  notice  of  motion  shall  be  in  Form  23. 

59. -(1)  An  affidavit  of  service  shall  be  in  Form  24. 


the  followincj  provisions  of  the  Act,  the  request  shall 
be  made  by  motion: 

1.  Subsection  3  of  section  19  (transfer 
to  another  court) . 


2.  Clause  b  of  subsection  1  of  section  21 
(order  to  produce  a  child) . 

3.  Subsection  8  of  section  28,  subsection 

7  of  section  32,  subsection  4  of  section 
37  and  subsection  4  of  section  38  (order 
concerning  notice  to  a  child) . 

4.  Subsection  1  of  section  29  (order  for 
assessment) . 

5.  Subsection  3  of  section  29  (order  con¬ 
cerning  disclosure  of  an  assessment  to 
a  child) . 


6.  Section  33  of  section  57  (order  con¬ 
cerning  who  may  be  present  at  a  hearing) . 

7.  Subsection  1  of  section  35  (order  for 
access) ,  where  an  application  under  Part 
II  of  the  Act  has  been  filed  and  has  not 
been  disposed  of. 
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8.  Subsection  6  of  section  44  (order  for 

•  placement  in  home  of  different  religion.) 

9.  Subsection  1  of  section  50  (order  for 
production  of  records). 

10.  Subsections  6  and  7  of  section  69  and 
subsection  5  of  section  74  (order  dis¬ 
pensing  with  consent) . 

11.  Subsection  9  of  section  69  (order 
permitting  withdrawal  of  consent) . 

12.  Any  other  provision  where  the  order 
requested  is  ancillary  to  the  deter¬ 
mination  of  the  main  issue  in  the 
proceeding . 


ientif ication 
f  child  to  be 
iopted 


61.  In  an  adoption  proceeding,  the  child  to  be 
adopted  may  be  identified  in  any  document  in  the 
proceeding  by  his  given  names  in  full  followed  by 
the  first  letter  of  his  surname  and  his  birth 
registration  number. 


ppl ication  for 
"option  - 
^cumentsto  be 
Lied 


62.  An  application  for  an  adoption  shall  be  filed 
with  the  court  together  with, 

(a)  a  certified  copy  of  the  statement  of 
live  birth  of  the  child  to  be  adopted; 


(b)  where  the  child  is  a  Crown  ward, 

(i)  the  consent  of  a  Director  in 
Form  26, 


(ii)  a  certified  copy  of  any  order 
under  Part  II  of  the  Act 
terminating  access  to  the 
child,  and 

(iii)  a  certified  copy  of  the  order 
of  Crown  wardship; 

(c)  where  the  child  is  not  a  Crown  ward  and 
is  placed  for  adoption  by  an  adoption 
agency  or  a  licensee  under  subsection 
5  of  section  60  of  the  Act, 


IB 


(i)  a  certified  copy  of  any  out¬ 
standing  order  made  under  any 
other  Act  respecting  custody 
of  or  access  to  the  child  of 
which  the  person  placing  the 
child  for  adoption  has  knowledge, 

(ii)  the  consent  in  Form  27  of  every 
person  who  is  a  parent  of  the 
child  within  the  meaning  of  the 
Act  or  who  has  lawful  custody  or 
control  of  the  child  of  whom  the 
person  placing  the  child  for 
adoption  has  knowledge,  and 

(iii)  an  affidavit  of  the  person  placing 
the  child  for  adoption  stating 
that  he  has  no  knowledge  of  any 
other  outstanding  order  made 
under  any  other  Act  respecting 
custody  of  or  access  to  the 
child  and  that  he  has  no  know¬ 
ledge  of  any  other  person  who 

is  a  parent  of  the  child  within 
the  meaning  of  the  Act  or  who 
has  lawful  custody  or  control 
of  the  child; 

(d)  where  the  child  is  not  a  Crown  ward  and 
is  not  placed  for  adoption  by  an  adoption 
agency  or  a  licensee, 

(i)  a  certified  copy  of  any  out¬ 
standing  order  made  under  any 
other  Act  respecting  custody 
of  or  access  to  the  child  of 
which  any  applicant  has 
knowledge , 

(ii)  the  consent  in  Form  27  of  every 
person  who  is  a  parent  of  the 
child  within  the  meaning  of  the 
Act  or  who  has  lawful  custody 
or  control  of  the  child  of  whom 
any  applicant  has  knowledge,  and 

(iii)  an  affidavit  of  each  applicant 
stating  that  he  has  no  knowledge 
of  any  other  outstanding  order 
made  under  any  other  Act  respect¬ 
ing  custody  of  or  access  to  the 
child  and  that  he  has  no  knowledge 
of  any  other  person  who  is  a  parent 
of  the  child  within  the  meaning  of 
the  Act  or  who  has  lawful  custody 
or  control  of  the  child; 
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(e)  where  the  child  is  seven  years  of  age 
.  or  over,  the  consent  of  the  child  in 

Form  28 ; 

(f)  where  the  applicant  is  married,  the 
consent  of  the  spouse  of  the  applicant 
in  Form  27; 

(g)  where  applicable,  the  recommendation 
in  Form  29  by  a  Director  or  in  Form 

30  by  the  local  director  of  the 
children's  aid  society,  as  the  case 
may  be;  and 

(h)  where  the  child  is  under  eighteen 
years  of  age  and  has  not  been 
married  and  a  report  on  the  adjust¬ 
ment  of  the  child  in  the  home  of  the 
applicant  is  required,  the  report. 

'onsent  to  be 

.'itnessed 

63.- (1)  The  consent  of  a  child,  parent  or  person 
with  lawful  custody  or  control  of  a  child  shall  be 
witnessed  by  an  employee  of  a  children's  aid  society 
authorized  by  the  society  for  the  purpose. 

'OllOlMll  ol" 

(2)  Where  a  parent  or  person  with  lawful 

bior  parent 

custody  or  control  of  the  child  is  under  eighteen 
years  of  age,  the  consent  shall  be  accompanied  by 
the  report  of  the  Official  Guardian  in  Form  31 
stating  that  the  Official  Guardian  is  satisfied  that 
the  consent  reflects  the  true  informed  wishes  of  the 
person  giving  the  consent. 

.'otice  of 

64.- (1)  In  an  adoption  proceeding,  the  notice  of 

;earing  - 
doption 

hearing  shall  be  served  on  a  Director  or  local  director 
of  a  children's  aid  society  who  has  filed  a  recommendation 

iotice  of 
earing  - 
■rotection 

(2)  In  a  proceeding  other  than  an  adoption 
proceeding  the  application  and  the  notice  of  hearing 
shall  be  served  on  every  party  other  than  the  applicant 
and  on  a  foster  parent  who  is  entitled  under  the  Act 
to  notice  of  the  hearing. 

•'arrant  to 

earch 

65.  A  warrant  to  search  for  and  detain  a  child 
shall  be  in  Form  32. 
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66.  Notwithstanding  rules  11  and  12,  in  an  applica¬ 
tion  for  an  order  finding  a  child  to  be  a  child  in 
need  of  protection,  the  application  and  notice  of  hear¬ 
ing  may  be  served  without  being  issued  by  the  clerk 
under  the  seal  of  the  court  if  they  are  filed  at  or 
before  the  hearing  required  by  subsection  1  of  section 
27  of  the  Act. 

67.  -(1)  Notice  of  a  motion  to  transfer  a  proceeding 
under  Part  II  of  the  Act  to  another  court  shall  be 
served  on  the  children's  aid  society  in  the  other 
county  or  district. 

(2)  A  motion  under  clause  b  of  subsection  1 
of  section  21  of  the  Act  (order  to  produce  a  child) 
shall  be  without  notice. 


68.  At  the  commencement  of  a  hearing  under  Part 
II  of  the  Act  the  court  shall  indicate  whom  the  court 
intends  to  permit  to  attend  the  hearing  and  shall 
inform  those  persons  of  the  prohibitions  against 
disclosure  of  information  set  out  in  subsection  7 
of  section  57  of  the  Act. 


69.  The  court  shall  not  make  an  order  on  consent 
of  the  parties  under  subsection  1  of  section  30  of 
the  Act  (supervision  or  wardship  order)  unless  the 
parties  agree  on  the  facts  on  which  the  order  is 
based  and  a  hearing  is  held. 


70.  Where  the  report  of  an  assessment  ordered 
under  section  29  of  the  Act  is  filed,  a  party  may 
summon  as  a  witness  and  cross-examine  the  person 
who  made  the  assessment  and  may  give  evidence  in 
reply . 


71.- (1)  Where  the  court  makes  an  order  on  motion 
without  notice,  the  clerk  shall  issue  the  order  under 
the  seal  of  the  court  in  Form  33  and  the  order  and 
any  affidavit  filed  on  the  motion  for  the  order 
shall  be  served  together  within  such  time  as  the 
court  directs  on  every  party  other  than  the  party 
who  made  the  motion  unless  the  court  orders  otherwise. 

(2)  On  motion  made  by  a  person  named  in  an 
order  under  subrule  1  within  seven  days  after  the 
order  came  to  the  attention  of  the  person,  the  court 
may  vary  or  discharge  the  order. 
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rders 

72. -(1)  An  order  other  than  an  order  on  motion 
without  no-tice  shall  be  in  Form  34  . 

rown  wardship 
.rder 

(2)  An  order  for  Crown  wardship  shall  be 
served  on  the  parties  and  a  Director. 

doption 
•  rder 

(3)  An  order  for  adoption  shall  be  served  on 
the  applicant,  a  Director  and,  where  the  child  is 
entitled  to  be  heard  in  the  proceeding,  the  child. 

.ecord  for 
.ppeal 

73.  Within  seven  days  after  service  on  the  clerk 
of  a  notice  of  appeal  of  an  order  or  decision  under 
the  Act,  the  clerk  shall  send  to  the  county  or 
district  court  hearing  the  appeal, 

(a)  a  record  of  the  proceeding  consisting 
of , 

(i)  an  index, 

(ii)  the  notice  of  appeal, 

(iii)  the  order  or  decision  being 
appealed  and  any  reasons  given 
by  the  court,  and 

(iv)  such  other  material  as  is 
necessary  for  the  hearing  of 
the  appeal ;  and 

(b)  a  certificate  of  the  court  reporter 
stating  that  the  appellant  has 
ordered  the  transcript  of  the  oral 
evidence  taken  in  the  proceeding. 

PART  IV 

ENFORCEMENT  OF  ORDERS 

■'.equest  for 
nforcement 

74.  A  request  for  the  enforcement  of  an  order  for 
the  payment  of  money  shall  be  in  Form  35. 

■'rit  of 

xecution 

75.  Upon  the  filing  of  a  request  in  Form  36  for  a 
writ  of  execution,  the  clerk  shall  issue  a  writ  of 
execution  in  Form  37  directed  to  a  sheriff. 
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Renewal  of 

execution 

76.  A  writ  of  execution  remains  in  force  for  six 
years,  but  may  be  renewed  by  the  clerk  or,  where  the 
writ  has  been  filed  with  a  sheriff,  by  the  sheriff 
for  successive  periods  of  six  years  on  the  filing 
of  a  request  for  renewal  of  the  writ. 

Renewal  of 

expired 

execution 

77.  The  court  that  issued  a  v/rit  of  execution  that 
has  expired  may  renew  the  writ  on  motion  without 
notice . 

Sale  under 

execution 

78.  Where  a  sheriff  makes  a  seizure  under  a  writ 
of  execution,  he  shall  publish  a  notice  of  sale  at 
least  eight  days  before  the  sale,  specifying  the 
date,  time  and  place  of  the  sale  and  giving  a  des¬ 
cription  of  the  property. 

Money  realized 
on  execution 

79.  The  sheriff  shall  make  a  return  of  a  writ  of 
execution  and  pay  to  the  clerk  of  the  court  on  behalf 
of  the  creditor  any  money  available  for  distribution 
to  the  creditor. 

Attachment  order  80.  An  order  of  attachment  shall  be  in  Form  38. 


Notice  to 

irnishee 

81.  Upon  the  filing  of  a  request  in  Form  35  for 
garnishment,  the  clerk  shall  issue  a  notice  to 
garnishee  in  Form  39. 

Service  of 

notice  to 
garnishee 

82.  The  notice  to  garnishee  shall  be  served  on  the 
debtor  and  the  garnishee. 

Filing  of 
dispute 

83.  A  debtor,  a  garnishee  or  a  person  to  whom  an 
order  of  attachment  is  directed  may  file  a  dispute 
in  Form  40. 

Notice  of 

attachment  or 

garnishment 

hearing 

84 . -  (1 )  Where , 

(a)  a  dispute  is  filed; 

(b)  a  garnishee  fails  to  make  payment 
of  the  amount  unpaid  under  the 
order  as  shown  in  the  notice  to 
garnishee;  or 

(c)  a  person  to  whom  an  order  of 
attachment  is  directed  fails 
to  make  payment  as  required 
by  the  order. 
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on  request  of  a  debtor  who  has  filed  a  dispute,  or 
of  a  creditor,  the  clerk  shall  issue  under  the  seal 
of  the  court  a  notice  of  garnishment  or  attacliment 
hearing  in  Form  41. 

(2)  The  notice  of  garnishment  or  attachment 
hearing  shall  be  served  on  the  creditor,  the  debtor 
and  the  garnishee  or  person  to  whom  the  order  of 
attachment  is  directed,  as  the  case  requires. 


85.  Where  a  notice  of  garnishment  or  attachment 
hearing  is  served  in  accordance  with  rule  84,  the 
court  shall  hear  and  determine  the  matter  in  a  summary 
manner . 


86.  Where  a  garnishee  does  not  file  a  dispute  and 
does  not  pay  to  the  clerk  the  full  amount  unpaid 
under  the  order  referred  to  in  the  notice  to  garnishee, 
the  court  may  order  payment  by  the  garnishee  of  the 
amount  unpaid. 


87.  An  order  of  attacliment  and  an  order  under 
rule  86  may  be  enforced  by  writ  of  execution- against 
the  person  liable  to  pay  under  the  order. 


88.  A  warrant  of  committal  shall  be  in  Form  42. 


89.- (1)  An  examination  as  to  assets  and  means 
under  section  28  of  The  ]"amily  Law  Reform  Act,  1978 
shall  be  conducted  before  a  person  designated  by  a 
judge,  and  the  transcript  of  the  examination  may  be 
received  in  evidence  at  a  hearing  held  by  the  court 
under  that  section. 

(2)  A  notice  of  default  issued  by  a  clerk  to  a 
debtor  under  section  28  of  The  Family  Law  Reform  Act, 
1978  shall  be  in  Form  43. 


90.- (1)  A  recognizance  entered  into  under  an  order 
made  under  section  34  of  The  Family  Law  Reform  Act, 
1978  shall  be  in  Form  44  and  shall  be  entered  into 
before  the  clerk  or  such  other  person  as  the  court 
directs . 

(2)  Where  a  , party  is  in  breach  of  a  condition  of 
the  recognizance,  the  court,  on  motion  by  an  opposite 
party  or  the  Attorney  General,  may  order  that  a  writ 
of  execution  be  issued  to  enforce  the  recognizance. 
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91.  Where  an  appeal  is  taken  against  an  order  of  the 
court,  the  order  may  be  enforced  pending  the  hearing 
of  the  appeal,  except  where  otherwise  ordered  by  the 
court  or  by  the  appellate  court. 


92.  Ontario  Regulation  210/78  is  revoked. 

93.  These  rules  come  into  force  on  the  day  that  section 
89  of  The  Child  Welfare  Act,  1978  comes  into  force. 
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TARIFF 
PART  I 

Solicitors'  Fees 


1.  Preparation  and  filing  of  application,  including 

financial  statement . $4  0.00 

Subject  to  increase  to  $95.00. 

2.  Preparation  and  filing  of  answer,  including 

financial  statement  .  35.00 

Subject  to  increase  to  $85.00. 

3.  Preparation  and  filing  of  reply  by  added  party,  includ¬ 
ing  financial  statement  .  35.00 

Subject  to  increase  to  $85.00. 

4.  Uncontested  motion,  including  preparation  of  order.  .  .  15.00 
Subject  to  increase  to  $30.00. 

5.  Contested  motion,  including  preparation  of  order.  .  .  .  20.00 
Subject  to  increase  to  $100.00. 

6.  Examination  before  a  hearing,  garnishment  or  attachment 
hearing  or  hearing  on  default  in  payment  under,  an  order  20.00 
Subject  to  increase  to  $100.00,  and  in  cases  of  excep¬ 
tional  difficulty  to  a  further  increase. 

7.  Disclosure  under  an  order  under  rule  20,  other  than  by 

examination  of  a  witness . 20.00 

Subject  to  increase  to  $50.00,  and  in  cases  of  excep¬ 
tional  difficulty  to  a  further  increase. 

8.  Counsel 'fee  at  the  hearing  in  a  proceeding,  including 
preparation,  correspondence,  negotiations  for  settle¬ 
ment  and  attendance  for  pre-hearing  or  conciliation 


meetings . 100.00 

Subject  to  increase.  An  allowance  may  be  made  for  the 
services  of  an  articled  student-at-law. 

9.  Preparation  of  order  after  the  hearing  in  a  proceeding.  10.00 
Subject  to  increase  to  $20.00. 

10.  Writ  of  execution  or  renewal  of  writ  of  execution  ...  4.00 

11.  Determination  of  costs . 10.00 


NOTE: 

1.  The  allowances  for  solicitors'  fees  do  not  include 
disbursements . 

2.  The  court  or  the  clerk  may  allow  a  lesser  amount 
than  the  fees  set  out  above. 

In  a  determination  of  a  fee  as  between  a  solicitor 
and  his  client,  additional  amounts  may  be  allowed. 


3. 
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PART  II 

Fees  Payable  to  Sheriffs 


12.  On  receipt  by  a  sheriff  of  documents  for  service 

at  the  same  time  on  one  person . $  4.00 

13.  (1)  For  each  kilometre  necessarily  travelled  one 

way  for  service  of  a  document, 

(a)  in  northern  Ontario .  .26 

(b)  in  southern  Ontario .  .25 

(2)  For  each  kilometre  necessarily  travelled  each 
way  for  an  arrest, 

(a)  in  northern  Ontario .  .26 

(b)  in  southern  Ontario .  .25 
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PART  III 
Disbursements 


14.  (1)  For  service  or  attempted  service  in  Ontario  of 

a  document  that  may  be  personally  served,  the 
amount  actually  paid  not  exceeding  the  amount 
authorized  under  items  12  and  13. 

(2)  For  service  or  attempted  service  outside  Ontario 
of  a  document  that  may  be  personally  served,  a 
reasonable  amount  not  exceeding  the  amount 
actually  paid. 

(3)  For  the  cost  of  service  by  publication  of  a 
document  ordered  by  a  court  to  be  so  served, 
a  reasonable  amount  not  exceeding  the  amount 
actually  paid. 

15.  Witness  fee, 

(a)  for  each  day  of  necessary  attendance  .  .  .  .  $  25.00 

(b)  for  travel, 

(i)  where  the  witness  resides  in  the 
city  or  town  in  which  the  hearing 
or  examination  is  held,  for  travel 
each  way  between  his  residence  and 
the  place  of  hearing  or 

examination .  .50 

(ii)  where  the  witness  resides  not  more 
than  300  kilometres  from  the  city 
or  town  in  which  the  hearing  or 
examination  is  held,  for  each 
kilometre  of  travel  each  way  be¬ 
tween  his  residence  and  the  place 

of  hearing  or  examination.  ...  .11 

(iii)  where  the  witness  resides  more  than 
300  kilometres  from  the  city  or  town 
in  which  the  hearing  or  examination 
is  held,  for  each  kilometre  of 
travel  each  way  between  his  residence 
and  the  place  of  hearing  or  examina¬ 
tion,  the  minimum  return  air  fare 
plus  lie  per  kilometre  for  travel 
each  way  from  his  residence  to  the 
airport  and  from  the  airport  to  the 
place  of  hearing  or  examination; 

(c)  where  the  witness  resides  outside  the  city  or 

town  in  which  the  hearing  or  examination  is 
held  and  is  required  to  remain  overnight,  for 
each  overnight  stay  . 


30.00 
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16.  For  the  preparation  of  a  necessary  plan,  model  or 
photograph,  a  reasonable  amount. 


17.  (1)  For  a  medical  report  by  a  legally  qualified 

medical  practitioner  in  general  practice, 

not  more  than . $  50.0 

Subject  to  increase. 

(2)  For  a  medical  report  by  a  legally  qualified 
medical  practitioner  who  is  a  specialist,  not 

more  than . 100.0 

Subject  to  increase. 


18.  For  an  investigation  and  report  by  the  Official 
Guardian,  the  amount  charged  by  the  Offical  Guardian. 

19.  For  an  investigation  and  report  under  rule  49,  the 
amount  charged  by  the  person  making  the  investigation 
and  report. 

20.  For  an  expert  witness  who  appears  and  gives  opinion 


evidence,  not  exceeding  for  each  day . 150.0 

Subject  to  increase. 

21.  For  an  interpreter  for  each  day  at  a  hearing  or 

examination,  not  exceeding.  .  . .  40.0 


22.  For  a  certified  copy  of  a  document  that  is  made  an 
exhibit,  the  fee  charged  for  preparation  and 
certification  of  the  copy. 

23.  For  necessary  transcripts  of  proceedings  and  reasons 
for  decision,  the  cost  of  one  copy  of  the  transcript 
or  reasons. 

24.  For  special  examiners,  the  fees  payable  under  the  rules 
of  practice  and  procedure  of  the  Supreme  Court. 

For  a  certified  copy  of  an  order,  including  the  cost  of 
registration  where  necessary  to  implement  the  order,  the 
fee  charged  for  preparation  and  certification  of  the 
copy  and  the  fee  charged  for  registration. 
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In  the  Supreme  Court  of  Ontario 


Amendments  to  Regulation  545  of  Revised  Regulations  of  Ontario,  1970, 

'  being  the  Rules  of  Practice  and  Procedure  of  the  Supreme  Court  of  Ontario, 
including  the  Appendix  of  Forms  and  the  Tariffs  of  Disbursements,  made  by 
the  Rules  Committee  on  the  27th  day  of  March,  1979,  under  the  Judicature 
Act;  approved  by  Order  in  Council  April  11,  1979;  filed  under  the* 
Regulations  Act  April  18,  1979;  and  published  in  the  Ontario  Gazette  May  5, 
1979,  as  O.Reg.  251/79.  The  amendment  to  rule  506(1)  to  be  effective  on 
the  1st  day  of  July,  1979,  and  the  new  rule  775m  to  be  effective  on  the  day 
that  The  Child  Welfare  Act,  1978  comes  into  force. 


2.  New  rule  775m  is  added  to  Ontario  Regulations  545  of  the  revised 
Regulations  of  Ontario  1970  as  follows: 


Child  Welfare  Act  Proceedings 


775m  (1)  In  this  Rule  "Act"  means  The  Child  Welfare  Act,  1978. 

(2)  An  appeal  to  a  county  court  under  section  43  or  84  of  the  Act  shall  be 
made  by  notice  of  appeal  served  by  the  appellant  within  30  days  after  the 
making  of  the  decision  being  appealed  upon  the  clerk  of  the  court  that  made 
the  decision  and  filed  with  the  clerk  of  the  county  court  within  5  days  after 
service. 

(3)  Upon  the  filing  of  the  notice  of  appeal,  the  appellant  shall  forward  by 
ordinary  mail  a  copy  of  the  notice  of  appeal  to, 

a)  all  other  persons  entitled  to  appeal  the  decision;  and 

b)  in  the  case  of  an  appeal  under  section  43  of  the  Act,  all  other  persons 
entitled  to  notice  of  a  hearing  under  subsection  7  of  section  28  of  the 
Act  who  appeared  at  the  hearing. 

(4)  The  notice  shall  state  the  relief  asked  and  shall  set  forth  the  grounds  of 
appeal  and  no  other  grounds  may  be  argued  except  by  leave  of  the  court. 

(5)  the  record  of  the  appeal  shall  contain  the  material  prepared  for  the 
purpose  under  the  rules  of  the  provincial  courts  (family  division)  and  sent  to 
the  county  court  by  the  court  that  made  the  decision  and  shall  include, 

a)  an  index; 

b)  the  notice  of  appeal; 

c)  the  decision  being  appealed  and  any  reasons  given  by  the  court  that 
made  the  decision; 

d)  a  transcript  of  the  evidence; 
and 
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e)  such  other  material  as  is  necessary  for  the  hearing  of  the  appeal. 

(6)  The  appeal  shall  be  heard  within  30  days  after  the  filing  of  the 
transcript  of  the  evidence. 

(7)  Subject  to  subsection  7  of  section  43  and  subsection  5  of  section  84  of 
the  Act,  a  judge  of  the  county  court  may  dispense  with  compliance  with  this 
rule  either  in  whole  or  in  part. 


NOTE:  These  are  the  amendments  only  and  reference  should  be  made  to 
the  complete  Rules  of  Practice  and  Procedure  for  the  balance  of 
the  Appeal  procedures. 
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